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Staff Report
City of Manhattan Beach

TO: Honorable Mayor Montgomery and Members of the City Council
THROUGH: Richard Thompson, Interim City Manager

FROM: Bruce Moe, Finance Director ,ﬂ@/ A‘

DATE: October 5, 2010

SUBJECT: Approval of Sales Tax Sharing Agreement with J.E. Dewitt, Inc.

RECOMMENDATION:
Staff recommends that the City Council approve the sales tax sharing agreement with J.E. DeWitt,
Inc. and authorize the City Manager to execute the agreement with J.E. DeWitt, Inc.

FISCAL IMPLICATION:

The agreement calls for a sliding scale sharing agreement whereby J.E. DeWitt, Inc. may receive
between a 0% to 65% share of incremental layers of the sales tax generated for Manhattan Beach as
aresult of their locating their sales office within our boundaries. The scale is as follows:

Annual Taxable Sales

From To DeWitt Share City Share
$ - $ 39,999,999 0% 100%
$ 40,000,000 $ 59,999,999 35% 65%
$ 60,000,000 $ 79,999,999 50% 50%
$ 80,000,000+ 65% 35%

According to J.E. DeWitt, Inc., we may expect sales volume of up to $100 million per year. In that
event, the City will receive $700,000 in sales tax while J.E. DeWitt, Inc. will receive $300,000.

BACKGROUND:

The Finance Subcommittee reviewed and approved this arrangement at their September 21, 2010
meeting. While the full City Council reviewed the item on August 3™ and authorized the Finance
Subcommittee and staff to negotiate and execute a final agreement with J.E. DeWitt, Inc., the
Finance Subcommittee directed that the full City Council be apprised of the final outcome of the
negotiations and be provided the opportunity to comment. As a result, staff is returning to the City
Council for approval of the final contract.
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The City’s second largest General Fund revenue source is sales tax, which accounts for $7.48
million in estimated revenue for FY 2010-2011. The vast majority of our sales tax is generated
from retail sales that take place within the boundaries of Manhattan Beach. State law provides for
the return of 1% of the value of the retail sale to the jurisdiction where the sale takes place (e.g., for
every $100 in retail sales in Manhattan Beach, we receive $1). This law is generally referred to as
the Bradley-Burns sales tax.

DISCUSSION:

Earlier this year, J.E. DeWitt, Inc. met with City staff to discuss the possibility of permanently
locating a sales office in Manhattan Beach in exchange for receiving a rebate of a portion of the
sales tax generated by their business (J.E. DeWitt, Inc. has temporarily located their sales offices in
Manhattan Beach while they search for a permanent location).

J.E. DeWitt, Inc. operates what is commonly referred to as a card lock fuel dispensing system for
fleet users. Under these arrangements, fleet users negotiate pricing for fuel with the operator (J.E.
DeWitt, Inc.) in advance, and then are charged that pre-determined amount for the purchase of fuel
which may occur at any number of locations and jurisdictions. State Board of Equalization rules
state that the Bradley-Burns sales tax credit applies to the sales office (where the prices were
negotiated), not the location in which the actual fuel is dispensed. Although they are considering
other locations, they have expressed an interested in Manhattan Beach for that permanent location.
However, permanently locating here depends upon the execution of this agreement.

Before temporarily locating in Manhattan Beach in April 2010, J.E. DeWitt, Inc.’s main sales office
was located in South El Monte. While they did not have a sales tax arrangement with that city, as
they look for a new headquarters, a sales tax sharing agreement is a key driver in their decision of
where to locate. '

The sharing agreement, which is effective October 1, 2010, is for a twenty year period, and may be
extended with two five-year extensions by mutual agreement. J.E. DeWitt, Inc. may not terminate
the agreement due to a better offer from another city.

While entering into this sharing agreement will be beneficial, and will generate needed revenues,
there is a potential issue with other sales tax generating entities in town which may seek similar
agreements. However, staff believes that this arrangement is unique in that typically sales offices
are transient in nature. By sharing revenues we are able to lock in a long term commitment for J.E.
DeWitt, Inc. to locate their offices in Manhattan Beach which will secure this new revenue source.
Additionally, this business is distinctly different from other retailers; the impacts on city services
associated with the business (a sales office with 8-20 people generating on the order of
$100,000,000 in sales) compared to the amount of revenue generated, are much less than we would
experience from typical large volume retail sales tax generator.

The City Attorney has reviewed and approved the attached contract. Staff recommends that the City
Council accept the Finance Subcommittee’s recommendation to approve the contract and authorize
the City Manager to execute the agreement with J.E. DeWitt, Inc.

Attachment A - Contract

Page 2



LOCATION AGREEMENT

between

City of Manhattan Beach
a California municipal company

and

J.E. DeWitt, Inc.,
a California corporation

[Dated as of September 231D for reference purposes only]



LOCATION AGREEMENT

ARTICLE 1. PARTIES AND EFFECTIVE DATE.

1.1 Parties. This Location Agreement (“Location Agreement”) igered into
by and between (i) City of Manhattan Beach, a Gatii municipal corporation and
general law city (“City”) and (i) J.E. DeWitt, Inc a California corporation
(“Company”).

1.1.1 City and Company are sometimes individually ref@ét@herein as
“Party” and collectively as “Parties.”

1.1.2 This Location Agreement shall be binding upon anallsnure to
the benefit of the City and Company and their reBpe successors, heirs, and assigns.

1.2 Effective Date. This Location Agreement will become effective the
date on which signed by the appropriate authorifelsoth the City and Company (the
“Effective Date”).

ARTICLE 2. RECITALS

2.1 Company operates a commercial fuel retail distrdrubusiness in many
locations throughout the State of California.

2.2 Company has proposed to establish a permanentdsssiacation in the
City consisting of the office of the company presitl and a retail sales office to
centralize and streamline its sales function and/&uying Company to centralize and
streamline its purchasing functions.

2.3  Company will initially employ 8 people at the pement business
location. Company may migrate its remaining offiearkforce to Manhattan Beach over
the next five years, consisting of approximatelye?ployees.

2.4  Company also may engage in sales and leases liatafficompanies and
others.

2.5 The City desires to incentivize third party commanio locate a Retail
Sales Office and/or a Buying Company in the Citity @nay pay inducements to third
party companies based on a percentage of the L®mlals Tax Revenues (as defined
herein) to be generated for the City by the thidtypcompanies in the City, as more fully
described herein.

2.6 The City, in consideration of the additional Lo&dles Tax Revenues to
be paid by the Company for the benefit of the Gitlajch the City would not otherwise



realize, desires to provide City Payments (as @dfimerein) to Company as incentive for
locating its Retail Sales Office and/or its Buyi@gmpany in the City.

2.7  City Payments will be an amount paid from any lggavailable source
of funds and shall be calculated by a percentagimefLocal Sales Tax Revenues (as
defined herein) generated in the City by Comparg/raceived by the City.

2.8 The location of Company’s Retail Sales Office an®oying Company in
the City will provide significant public benefite the City, in that the additional Local
Sales Tax Revenues to be paid by Company reprasgriistantial and significant source
of additional public revenue for the City, which yriae used by the City for the funding
of necessary public services and facilities, intigdwithout implied limitation, public
safety services and facilities.

2.8.1 The City considers this agreement to beuenand non precedent setting
due to the high sales volume achieved per sale®p@&mployed by Company, estimated
to be as much as $12.5 million per sales persam,tla® very low community impacts
compared to the public revenue generated fromatttisity.

2.9 TheCompany and City wish to enter into this Agreenfenthe purposes
described above.

ARTICLE 3. DEFINITIONS .

3.1 Definitions. Unless the context otherwise requires, the tetgised in
this Article 3 shall for all purpose hereto, andasfy amendment hereof, and of any
opinion or report or other document mentioned me@i therein have the meanings
defined herein, the following definitions to be atiy applicable to both the singular and
plural forms of any of the terms defined herein.

3.1.1 “Business Day” means a day which is not a Satur8apday or
legal holiday on which banking institutions in tBtate or the City are closed.

3.1.2 “Buying Company” means a separate legal entityictv purchases
machinery, equipment and other consumables fotaesdease to affiliated companies
and others.

3.1.3 “City Payment” means, for each Fiscal Quarter inowfCompany
has its Retail Sales Office located in the Citg tbllowing amount:

For all Fiscal Quarters commencing with the Fiist&l Quarter and throughout the
Term of this Agreement, an amount equal to a péagenof the Local Sales Tax
Revenues for the quarter, as follows:

(a) If the quarterly taxable sales attributabl€ity are less than
$10 million, then the percentage is equal to z6jp (



(b) If the quarterly taxable sales attributabl€ity are equal to or
greater than $10 million but less than $15 millithen the percentage is
equal to thirty-five percent (35%);

(c) If the quarterly taxable sales attributabl€ity are equal to or
greater than $15 million but less than $20 millitthen the percentage is
equal to fifty percent (50%);

(d) If the quarterly taxable sales attributabl€ity are equal to or
greater than $20 million, then the percentage igkp sixty-five (65%).

Example:
City's Position of Amount to be Rebated
Quarterly Sales | Quarterly Sales Percentage to the Company
$5,000,000 $50,000 0% $0
$12,000,000 $120,000 35% $42,000
$18,000,000 $180,000 50% $90,000
$22,000,000 $220,000 65% $143,000

The Specified Amount due Company under this Agregrsleall be paid by the City in
arrears, within thirty (30) days after the issuaotthe quarterly report by the SBE
detailing and confirming that quarter’s City redeapd allocation. Payment to Company
shall be based on cash received by City. Amourdsiad under the State “Triple Flip”
(Described elsewhere in this agreement) will beapésyupon actual receipt by City.

3.1.4 “Effective Date” shall have the meaning set forifSiection 1.2.

3.1.5 “First Fiscal Quarter’ means the Fiscal Quartethef Effective
Date of this Agreement or portion thereof.

3.1.6 “Fiscal Quarter” means one calendar year quartérinvihe Term
and commencing on January 1, April 1, July 1, otober 1, and ending on, as
applicable, the immediately following March 31synd 30th, September 30th, or
December 31st. As an example, the Fiscal Quastanencing January 1st shall end on
the immediately following March 31st, the Fiscalaper commencing on April 1st shall
end on the immediately following June 30th, an@dso



3.1.7 “Fiscal Year” means October 1 through September 30.

3.1.8 “Local Sales Tax Revenues” means that portion ef $ales and
Use Tax, if any, paid by Company upon taxable saled uses attributable to the
operations of Company and allocated and paid toGlg under the Bradley-Burns
Uniform Local Sales and Use Tax Law (Part 1.5, §lom 2 of the California Revenue
and Taxation Code Section 7200). Local Sales TaxeRues shall not include (i)
Penalty Assessments, (ii) any Sales Tax levieccblected for or allocated to the State
of California, the County of Los Angeles, a didtioc any entity (including an allocation
to a statewide or countywide pool) other than thty,(iii)) any administrative fee
charged by the SBE, (iv) any Sales or Use Tax stiltigeany sharing, rebate, offset or
other charge imposed pursuant to any applicableigiom of federal, state or local
(except the City’s) law, rule, or regulation to teetent such Sales or Use Taxes are not
received and retained by the City, (v) any Sales dt#&ributable to any transaction not
consummated within the Term, or (vi) any Sales {l@axother funds measured by Sales
Tax) required by the State of California to be padr to another public entity (including
the State) or set aside and/ or pledged to a $pak other than for deposit into or
payment from the City’s general fund including oeictively.

Without limiting the generality of the foregoingjtand Company acknowledge
that as of the Effective Date of this Agreemeng @alifornia legislature has adopted
certain legislation commonly known as the tripig-fivhich would divert to the State of
California up to one-quarter (1/4) of the Sales &k Tax Revenue which would
otherwise be payable to the City pursuant to tHesSBax and Use Tax Law as it existed
prior to enactment of the above-referenced legsiat City and Company acknowledge
that such legislation will cause a reduction oftapapproximately twenty-five percent
(25%) of the Local Sales Tax Revenues which wotifetrovise be attributable to Sales
and that such reduction will cause a correspondafigct. Furthermore, City
acknowledges that it is possible that the legisfatiescribed above, or some alternative
legislation (whether or not similar to the “tripfep”), may be enacted and effective
during one or more subsequent years during the Bagnmay materially and negatively
impact the amount of Local Sales and Use Tax Resgerand, accordingly, City
Payments. City does not make any representatiarmanty or commitment concerning
the future actions of the California legislaturettwrespect to the allocation of Sales
Taxes to the City. Company agrees that it is ua#lerg its obligations under this
Agreement after having considered, and is expressyming the risk of, the possibility
of such legislation and its resultant impact ory ®ayments.

The foregoing paragraph notwithstanding, the Cigknawledges that the
California legislature may provide for the paymémthe City of other revenues for the
purpose of offsetting any losses in Local Salesldsel Tax Revenues resulting from the
enactment of legislation of the type describedh@ immediately preceding paragraph.
The City agrees that, should the California leguska provide for such offsetting
revenues, then for purposes of this Agreement laa@¢aemputation of any City Payments
which may become due to Company hereunder, any aifieétting revenues which are



() intended to offset the loss of sales tax rewesno the City, (ii) actually received by the
City, and (iii) not subject to any restrictions aee beyond those which are otherwise
generally applicable to sales tax revenues recdwye@alifornia municipalities, will be
deemed to be “Local Sales Tax Revenues” withimtleaning of this Agreement.

If the Sales and Use Tax Law is further amendamhiteted or rescinded, and
Local Sales Tax Revenues are calculated in annaleermanner or are replaced or
partially replaced by an alternate revenue straamriging from the retail sale, storage,
use or other consumption of tangible personal ptgpey the Company from or on
property located in the City, or (ii) designatedoaing a replacement for Local Sales Tax
Revenues previously generated by the retail, sabegage, use or other consumption of
tangible personal property on or from locationstire City, and Local Sales Tax
Revenues shall also mean those revenues actuatlygpacaused to be paid by the
Company and ultimately collected for the city ire thlternate manner of calculation or
the alternate revenue stream as long as the Qigwves its portion of such revenues and
has the legal right under state law to retain amurol the disposition of substantially all
of its portion thereof, provided that such revenslesll only be considered Local Sales
Tax revenues to the extent that they actually btfse loss of Local Sales Tax Revenues
(including both current Local Sales Tax Revenued pnor period Local Sales Tax
Revenues).

3.1.9 *“Location Agreement” shall have the meaning sethfan Section
1.1.

3.1.10 “Penalty Assessments” means penalties, assessnuatisction
costs and other costs, fees or charges resultomg fate or delinquent payment of Sales
or Use Tax and which are levied, assessed or otbewollected from Company.

3.1.11 “Retail Sales” means all sales of tangible pers@naperty to any
person or entity which is subject to the Sales bisd Tax Law and which generates
Local Sales Tax Revenues.

3.1.12 “Retail Sales Office” means any form of businesgitgnof
Company, or a subsidiary or affiliate of Companyhich maintains a retail sales
operation within the City at which Retail Salesngactions are consummated pursuant to
the Sales and Use Tax Law.

3.1.13“SBE” means the California State Board of Equalaatand any
successor agency.

3.1.14 "Sales and Use Tax Law” means (i) Part 1 of Divis® of the
California Revenue and Taxation Code, commencinth v8ection 6001, and any
successor law thereto, (ii) any legislation allogvihe City or other public agency with
jurisdiction in the City to levy any form of salesd use tax on the operations of
Company, and (iii) regulations of the SBE and othieding rulings and interpretations
relating to (i) and (ii) hereof.



3.1.15"Sales Tax” means all sales and use taxes leviedkerumhe
authority of the California Sales and Use Tax Laxgluding any Sales Tax that is to be
refunded to Company because of an overpaymentle$ Sax.

3.1.16 “Term” shall mean that period commencing as of the FisstafF
Quarter and ending as of the last date of the ieijh¢80") Fiscal Quarter thereafter,
unless earlier terminated or extended as provigeitiib Agreement. This Agreement
will automatically renew for two five-year periodsless City or Company provide
written notice to the other party within six (6) nmbs of the expiration of the then
existing term.

ARTICLE 4. GENERAL TERMS

4.1 Location and Operation of Company Within City. Company has
agreed to establish a permanent location to conitai@outhern California retail sales
activities in the City and agrees to continue terage in the City, until this Agreement is
terminated by either Party as provided in Sectiéh&reof or by Company as provided
in Section 4.29. For the purposes of this Sectibe,term “Southern California” shall
mean that portion of California other than the nearkerved by Company’s existing
Ventura, California business location.

4.1.1 The Retail Sales Office and/or Buying Company ofrpany has
obtained, and will maintain, a retail sales taxnpéefrom the SBE. Except as otherwise
provided in Section 4.1.2, Company agrees to cantisibusiness so that the place of
sale for all Retail Sales made by Company in Saat@alifornia during the term of this
Agreement will be the City pursuant to the Saled @se Tax Law. In all sales reports
filed by Company with the SBE, relating to Retadlé&s, where such a designation is
permitted or required under the Sales and Use Bax ICompany shall specify the City
as the place of sale for all of its Retail Saleghwhe exception of Retail Sales from a
location other than the City as permitted by Sectid..2.

4.1.2 Notwithstanding Section 4.1.1 of this Agreement,

(i) the place of sale for Retail Sales made byGbewpany in Southern
California during the term of this Agreement is nequired to be the City if the
Company makes a reasonable determination thairceekes activities cannot reasonably
be relocated to the City, and as a result sucls salvities continue to be conducted
where they were conducted prior to the effectivie @ this Agreement,; and

(i) Company may make Retail Sales in Southernf@ala from a
location that is not within the City, and/or movedéor transfer sales operations from its
business location in Ventura, California or an &ddal location in Southern California,
to the extent that any one or more of the followsigumstances applies in whole or in
part:



a. Company acquires another business with exi§aigornia
operations, or acquires all or substantially alih&f assets of such a business, or
Company is acquired or involved in a merger, cadatibn or sale of all or substantially
all of its assets;

b. Company changes its business model;

c. The building in the city in which Company’saitsales offices
are located is damaged, destroyed, or condemneacess to the property is lost or
materially interfered with, or Company is otherwpgevented from using and occupying
the property for its retail sales offices and/oyibg company for any reason beyond the
reasonable control of Company;

d. Company outgrows its space at the propertigerQity, or its
lease terminates or expires by its terms or isiteatad for any other reason, and
Company is unable to obtain replacement spacedeitar Company’s needs (taking
into account the quality and size of any such @ptzent space, and other commercially
reasonable criteria) within the City on commergialasonable terms;

e. California changes its law as to how the Bnadiarns
Uniform Local Sales and Use Tax (or successorjasated,;

f. City is in default under this Agreement;

g. Cityis no longer authorized or permitted tgy pd or any
portion of the the City Payment to Company;

h. The City modifies its business license taxpase a tax on
gross receipts, whereby the tax for Company excgé2d®0 per quarter, adjusted
annually by the percentage change in the consunce ipdex over the prior year.

I. Company is required as a condition of sale meguby the
customer to make certain sales from a differenatioa than Company’s retail sales
office within the City.

4.2 Payment of the City Payment As consideration for Company’s continued
location and operation in the City, and the potdnfiture establishment of a Buying
Company in the City, as described in Section 4dvapCity shall pay Company the City
Payment. In addition, in the event any companiéiated with Company locate or
relocate their sales offices in or to the City dgrthe term of this Agreement, the term
“Local Sales Tax Revenues” will be deemed to ineludbcal Sales Tax Revenues
derived from taxable sales and uses attributabléhéo operations of such affiliated
companies and City shall pay the City Paymenthattable thereto to Company, or such
affiliated companies, as directed by Company. Sument will be made within thirty
(30) days of receipt of the Local Sales Tax Revsriyethe City.



4.2.1 Conditions Precedent to City PaymentCity’s obligations under
Section 4.2 are contingent on a quarter-to-quadrtesis and, for each Fiscal Quarter
within the Term, upon the satisfaction of the fallog conditions precedent in each
Fiscal Quarter:

(i) Company having, for the entirety of such Fiscal ara fulfilled
its material obligations under Section 4.1.1 of thgreement;

(i) City's receipt and reasonable approval of the Datad
Documentation from Company; and

(i)  The City's receipt of Local Sales Tax Revenues ofless than
Fifty Thousand Dollars ($50,000) during such FigQakrter. The
parties recognize that under the current systef#f @blocal sales
tax distributions to City are deferred as parthd ttriple flip” as
described in Section 3.1.8. Currently, the 25% el amount is
distributed the following January and May. It ieetintent of the
parties that the City should have actual receigtaxfal Sales Tax
Revenues before a distribution is made to the Compat that all
receipts shall relate back to the quarter in whible sales
generating such receipts were made.

4.2.2 Data and Documentation For the purposes of this Agreement,
the term “Data and Documentation” means any anda#s and use tax returns, bills,
invoices, schedules, vouchers, receipts, cancelledks, statements and other documents
reasonably required by City to evidence Local Sdlkes Revenues paid by Company to
the City.

4.2.3 Adequate Consideration Each City Payment due and payable
shall constitute the total payment to Company e Fiscal Quarter to which it relates,
and shall be paid by City for and in consideratmfnthe location and operation by
Company of the Retail Sales Office in the City dgrsuch Fiscal Quarter. The Parties
have determined and agreed that the City Paymemntadd payable during each Fiscal
Quarter represents fair consideration to Companyit® covenants and obligations
hereunder.

Both City and Company expressly acknowledge andeatrat Company
will receive no compensation under this Agreemetiteo than the City Payment.
Company will not be entitled to any reimbursemenbther compensation from the City
for any costs incurred by Company in performingggaring to perform or continuing its
obligations under this Agreement for the term @& #greement.



4.2.4 City Business License and Permits€Company acknowledges that
it is solely responsible for any and all City Buess License Fees and any applicable
permits.

4.2.5 No Carry Forward or Back City and Company acknowledges
and agrees that the calculation and determinatfoallcfinancial components of the
Parties' rights and obligations under this Agreemsrall be computed on a Fiscal
Quarter-to-Fiscal Quarter basis. Revenues gerkratene Fiscal Quarter may not be
carried forward or back to any prior or future Ris®uarter, it being the express
agreement and understanding of the Parties thaedoh Fiscal Quarter the financial
obligations of the Parties and satisfaction of¢baditions precedent to such obligations
shall be determined and made independently of #rer ¢-iscal Quarter.

4.2.6 Recapture of City Payments.If, at any time during or after the
Term of this Agreement, the SBE determines thabrkny portion of the Local Sales
Tax Revenues received by the City were impropdtbcated and/or paid to the City (an
“improper allocation”), and if SBE requires repayrm®f, offsets against future Sales
Tax payments, or otherwise recaptures from the tidge improperly allocated and/or
paid Local Sales Tax Revenues, then Company stigtin thirty (30) days after written
demand from City, repay all City Payments (or aggilie portions thereof) theretofore
paid to Company which are attributable to such icgpaffset or recaptured Local Sales
Tax Revenues. If Company fails to make such regagwithin thirty (30) days after the
City’s written demand, then such obligation shaltrae interest from the date of City’s
original written demand at the then maximum legéé imposed by the California Code
of Civil Procedure on prejudgment monetary obligas, compounded monthly, until
paid.

City and Company agree that, should the SBE questie correctness of
the allocation or determine that there has beemmgnoper allocation to the City, City
shall defend such allocation in all SBE administextproceedings, at no cost to
Company. For purposes of this paragraph, admatigér proceedings include all SBE
meetings, conferences, and appeals before SBE Bbemthbers. Company will
cooperate fully with the City and its attorneysdashall have the right to be present at
and patrticipate in all SBE administrative procegdirat Company’s cost and expense.

4.3 Audit of Books and Records. Either Party shall, upon no less than
seventy-two (72) hours prior written request frdra bther Party, make the entirety of its
books and records relating to the calculation agtérchination of that Party's rights and
obligations under this Agreement available at nst ¢o the requesting Party and/or its
designees (including its accountants and/or atys)nand shall direct its accountants and
other consultants and contractors in possessiats dfooks and records to do likewise;
provided, however, that nothing herein shall bentegk to abridge or constitute a waiver
of any Party's evidentiary rights and privilegessiag pursuant to any provision of law.
Furthermore, all such non-privileged books and msanay be made available and
introduced as evidence in any arbitration procegthrought pursuant to the provisions
of Section 4.21 hereof or as otherwise ordered iy aurt of competent jurisdiction.



Each Party shall bear the costs of its own audiexperts and other consultants it may
engage to complete its investigation of the otharty™s books and records; provided,
however, that any audit and/or investigation uraemh in connection with any
arbitration proceeding described in Section 4.2%die or as otherwise ordered by the
court, may be recovered as an item of litigatiopesse pursuant to Section 4.21.

4.3.1 Annual Review of Company’s OperationsCity may conduct an
annual review of Company’s operations in ManhaBeach to verify that Company is
conducting its sales operation in a way that rexpuihe California local sales tax to be
allocated to City.

4.3.2 Company Review of City Records. In order to further the goals
of this Agreement, upon reasonable notice, Cityllslow Company and its
representatives to review records of the receiftoafal Sales Tax Revenues by the City,
including information received from the SBE relgtito Company. In the event of an
underpayment of Local Sales Tax Revenue by the 3BECity will promptly use its
reasonable good faith efforts to pursue its avilaaministrative remedies against the
SBE, at no cost to Company. Company shall haveritii@ to be present at and
participate in all SBE administrative proceedingsCompany’s cost and expense.

4.4  Event of Default. Each of the following shall constitute an "Everit
Default":

4.4.1 Failure by a Party to comply with and observe arytlme
conditions, terms, or covenants set forth in thigreement, if such failure remains
uncured within thirty (30) days after written na&i®of such failure from the non-
defaulting Party to the defaulting Party in the mamprovided herein or, with respect to
a default that cannot be cured within thirty (3@ysl if the defaulting Party fails to
commence such cure within such thirty (30) dayqekr thereafter fails to diligently
and continuously proceed with such cure to comgtetiHowever, if a different period,
notice requirement, or remedy is specified under atmer section of this Agreement,
then the specific provision shall control.

4.4.2 Any representation or warranty contained in thigegnent or in
any application, financial statement invoice, dexdie, or report submitted pursuant to
this Agreement proves to have been incorrect innaaterial respect when made.

4.5 Rights and Remedies; Rights and Remedies Not &usive . Unless
prohibited by law or otherwise provided by a spedérm of this Agreement, the rights
and remedies of Company and City under this Agre¢nage nonexclusive and all
remedies hereunder may be exercised individuallycwonulatively. Upon the other
Party's Event of Default, in addition to those rdiae expressly granted herein, the
Parties shall also have the right to seek all ottvaiilable legal and equitable remedies,
including, without implied limitation, general acdnsequential damages.



4.5.1 Rights not Granted under Agreement This Agreement is not,
and shall not be construed to be, a statutory dpweént agreement under Government
Code Section 65864 et sex.a disposition and development agreement undaftiand
Safety Code Section 33000sq This Agreement is not, and shall not be constiioe
be, an approval of or an agreement to issue peramita granting of any right or
entittement by the City concerning any project, elepment, or construction by
Company in the City. This Agreement does not, simall not be construed to, exempt
Company in any way from the requirement to obtampts and/or other discretionary or
non-discretionary approvals as may be necessarthéodevelopment, maintenance and
operation of any project, development of constarctof Company within the City. This
Agreement does not, and shall not be construeskempt Company from the application
and/or exercise of the City’s power of eminent donm its police power, including, but
not limited to, the regulation of land uses and thlkeing of any actions necessary to
protect the health, safety and welfare of its etz .

4.6 No Financial Assistance Except as provided in Section 4.8 below,
Company covenants and agrees for the period begjnon the Effective Date and
continuing until and including the termination dfis Agreement, Company will not
directly or indirectly solicit or accept any FinaacAssistance (as defined below) from
any other public or private person or entity, te #xtent such Financial Assistance is
given for the purpose of causing or would resukither Company’s relocation from the
City or termination of this Agreement. For purpesef this Section 4.6, the term
“Financial Assistance” means any direct or indirpayment, subsidy, rebate, or other
similar or dissimilar monetary or non-monetary Héneancluding, without implied
limitation, payment of land subsidies, relocatiapenses, public financings, property or
sales tax relief or rebates, relief from public noyement obligations, and payment for
public improvements to or for the benefit of Comypan

4.7  Sole Compensation Both City and Company expressly acknowledge and
agree that Company will receive no compensatioreutitis Agreement other than the
City Payments. Company shall not be entitled tp mmmbursement from City for any
costs pursuant to this Agreement. The City Payrshatl not be reduced or offset for
any costs or expenses incurred by City in perfoghan preparing to perform its duties
under and pursuant to this Agreement.

4.8 Termination. City or Company may terminate this Agreement upan
Event of Default as described in Section 4.4 abo@@mpany shall not terminate this
Agreement in order to receive Financial Assistafiom another locality in California;
provided, however, in the event of termination bgn{pany for cause following an
uncured default by City or if an event describedSection 4.1.2 (ii) occurs, Company
will have the right to solicit and/or receive Firgal Assistance from another locality in
California. Except as otherwise provided hereiporu such termination all executory
obligations under this Agreement that accrue osearsubsequent to the date of
termination shall also terminate, but obligatiohatthave accrued or arisen prior to such
termination shall remain in full force and effedithout limiting the generality of the
foregoing, no termination of this Agreement shalkemte to release or discharge City



from any obligation to make the City Payment wigspect to Sales occurring prior to the
date of termination or discharge Company from ahljgation to refund to City any
overpaid City Payment(s) in accordance with Secfié@n

4.9 City and Company Representations and Warranties City is a
California municipal corporation and general laty @nd has full legal right, power and
authority to enter into this Agreement and to cay and consummate all transactions
contemplated hereby and, thereby, and by propeora€ity has duly authorized the
execution and delivery of this Agreement.

(i) Company is a Californiaorporation, has full legal right, power and
authority to enter into this Agreement and to camy and consummate all
transactions contemplated hereby and, thereby, langroper action
Company has duly authorized the execution and eslivof this
Agreement.

(i) The representatives of City executing this Agreenaee fully authorized
to execute the same pursuant to official actioretalky City. The
representatives of Company executing this Agreemmenfully authorized
to execute the same pursuant to official actioernaky Company.

(i)  This Agreement has been duly authorized, executddalivered by City
and, assuming due execution and delivery by Compeoystitutes the
legal, valid and binding agreement of City, enfatde against City in
accordance with its terms, except as the same neayinhited by
applicable bankruptcy, insolvency, reorganizatigmratorium or similar
laws in effect from time to time relating to or efting the enforcement of
creditor’s rights generally and by general prinegpbf equity (regardless
of whether enforcement is sought in a proceedingquity or at law).
This Agreement has been duly authorized executet dmlivered by
Company and, assuming due execution and deliver€ity constitutes
the legal, valid and binding agreement of Compamforceable against
Company in accordance with its terms, except asdnge may be limited
by applicable bankruptcy, insolvency, reorganizgtionoratorium or
similar laws in effect from time to time relating tor affecting the
enforcement of creditor’'s rights generally and Bneral principles of
equity (regardless of whether enforcement is sougtd proceeding in
equity or at law).

(iv)  The execution and delivery of this Agreement, tbestmmation of the
transactions on the part of City contemplated drel fulfillment of or
compliance by City with the terms and conditionselog& do not and will
not conflict with or constitute a violation or bidaof or default (with due
notice or the passage of time or both) under amglicgble law or
administrative rule or regulation, or any applieabburt or administrative
decree or order, or any indenture, mortgage, déadist, lease, contract



(v)

(vi)

(vii)

or other agreement or instrument to which City gagy or by which it or
its properties are otherwise subject or bound,esult in the creation or
imposition of any prohibited lien, charge or encuamze of any nature
whatsoever upon any of the property or assets tf, @ihich conflict,
violation, breach, default, lien, charge or encusnbe would have
consequences that would materially and adverselyectaf the
consummation of the transactions on the part of Gntemplated by this
Agreement or the financial condition, assets, prig® or operations of
City.

The execution and delivery of this Agreement, tbestmmation of the
transactions on the part of Company contemplatedtia fulfilment or
compliance by Company with the terms and conditioe®of, do not and
will not conflict with or constitute a violation dareach of or default (with
due notice or the passage of time or both) undgragplicable law or
administrative rule or regulations, or any applleabcourt or
administrative decree or order, or any indenturertgage, deed of trust,
lease, contract or other agreement or instrumemthich Company is a
party or by which it or its properties are othemvisubject or bound, or
result in the creation or imposition of any protebi lien, charge or
encumbrance of any nature whatsoever upon anyegbrbperty or assets
of Company, which conflict, violation, breach, ddfa lien, charge or
encumbrance would have consequences that would riallgteand
adversely affect the consummation of the transastion the part of
Company contemplated by this Agreement or the firsncondition,
assets, properties or operations of Company.

There is no action, suit, proceeding, inquiry orestigation before or by
any court or federal, state, municipal or other egamental authority
pending or, to the knowledge of City, threatenedigf or affecting City
or the assets, properties or operations of whicketermined adversely to
City or its interests, would have a material andease effect upon the
consummation of the transactions contemplated byerwalidity of this
Agreement, or upon the financial condition, asspteperties operations
of City, and City is not in default with respectday order or decree of
any court or any order, regulation or demand of &egeral, state,
municipal or other governmental authority, whichfaddt might have
consequences that would materially and adverselyectaf the
consummation of the transactions contemplated isyAgreement or the
financial conditions, assets, properties or openatiof City.

There is no action, suit, proceeding, inquiry orestigation before or by
any court or federal, state, municipal or other eyamental authority
pending or, to the knowledge of Company, threateagainst or affecting
Company or its interests, which, if determined asely to Company or
its interests, would have a material and adverdectefupon the



consummation of the transactions contemplated byervalidity of this

Agreement, or upon the financial condition, assqispperties or
operations of Company, and Company is not in defaitih respect to any
order or decree of any court or any order, regutatr demand of any
federal, state, municipal or other governmentahawty, which default

might have consequences that would materially aheraely affect the
consummation of the transactions contemplated isyAgreement or the
financial conditions, assets, properties or openatiof Company.

All of the foregoing representations and warranéies made according to City’s
and Company’s actual current knowledge as of thieck¥e Date, without having
undertaken any independent inquiry or investigationthe purpose of making such
representation or warranty and without any dutinqtiiry or investigation.

4.10 Amendment of Agreement At any time City and Company may
determine that this Agreement should be amendetihéomutual benefit of the Parties, or
for any other reason, including an amendment taigedCompany to maintain its
operations in the City when this Agreement couldeotvise be terminated. Any such
amendment to this Agreement shall only be by writtggreement between City and
Company. City and Company agree to consider reaé®maquests for amendments to
this Agreement which may be made by any of thei¢&atiereto, lending institutions,
bond counsel or financial consultants. Any amenaméo this Agreement must be in
writing and signed by the appropriate authoritiebath City and Company.

4.11 California Law. This Agreement shall be construed and governed i
accordance with the laws of the State of Califarnia

4.12 Execution in Counterparts This Agreement may be executed in several
counterparts, each of which shall be deemed armnaijgand all of which shall constitute
but one and the same instrument.

4.13 Business DaysAny act or thing required to be done or existaoy date
set forth herein which does not constitute a Bissri@ay in any year shall be deemed to
be done or to exist on such date if such act ewtie done or exists on the next date,
which constitutes a Business Day.

4.14 Tax ConsequencesCompany shall be responsible for federal, state
and/or local income taxes resulting from its reteigghe City Payments.

4.15 Consent Whenever consent or approval of any Party isiired under
this Agreement, that Party shall not unreasonabiyhheld, delay or condition such
consent or approval unless a different standardtlerwise provided by a specific
provision of this Agreement.

4.16 Notices and Demands All notices or other communications required or
permitted between City and Company under this Agesd shall be in writing, and may



be (i) personally delivered, (ii) sent by Unitect®s registered or certified mail, postage
prepaid, return receipt requested, (iii) sent bledspy, or (iv) sent by nationally
recognized overnight courier service (e.g., Federgiress), and addressed to the Parties
subject to the right of either Party to designatdifterent address for itself by notice
similarly given. Any notice so given by register@dcertified United States mail shall be
deemed to have been received on the second busiagsdter the same is deposited in
the United States mail. Any notice not so givenrégistered or certified mail, such as
notices delivered by telecopy or courier servicg.(d~ederal Express), shall be deemed
received upon actual receipt of the same by thg/Rawhom the notice is given.

If to the City: City of Manhattan Beach
1400 Highland Avenue
Manhattan Beach, CA 90266
Attention: Finance Director

With a copy to: City of Manhattan Beach
1400 Highland Avenue
Manhattan Beach, CA 90266
Attention: City Attorney

If to Company: J.E. DeWitt, Inc.
1903 Durfee Avenue
South EI Monte, CA 91733Attn: Company President

With a copy to: James H. Kane
Managing Director
True Partners Consulting, LLC
225 W. Wacker Drive, Suite 1600
Chicago, IL 60606

4.17 Nonliability of Officials and Employees No board member, official,
contractor, consultant, attorney or employee ofy Ghall be personally liable to
Company, any voluntary or involuntary successorassignees, or any lender or other
party holding an interest in Company’s propertythia event of any default or breach by
City, or for any amount which may become due to @Gany or to its successors or
assignees, or on any obligations arising underAgreement.

4.18 Nonliability of Company Officials and Employes. No board member,
official, contractor, consultant, shareholder, atey or employee of Company shall be
personally liable to City, any voluntary or invotary successors or assignees in the
event of any default or breach by Company, or foy amount that may become due to
City or to its successors or assignees, or on bhgations arising under this Agreement.



419 Entire Agreement This Agreement contains all of the terms and
conditions agreed upon by the Parties. No otheerstanding, oral or otherwise, in
direct conflict with this Agreement shall be deentecxist or to bind any of the Parties
hereto. All prior written or oral offers, countéfiers, memoranda of understanding,
proposals and the like are superseded by this Aggee

4.20 Extensions and Delays; No Excuse Due to Economic &tges
Time is of the essence in the performance of thigations of City and Company under
this Agreement. In addition to specific provisiook this Agreement, providing for
extensions of time, times for performance hereustiatl be extended where delays in
performance are due to war, insurrection; any fafmabor dispute; lockouts; riots;
floods; earthquakes; fires; acts of God or of thpadties; third party litigation; acts of a
public enemy; acts of governmental authoritiesgepiics; quarantine restrictions; and
freight embargoes (collectively, “Enforced Delayghovided, however, that the Party
claiming the extension notify the other Party oé thature of the matter causing the
default; and, provided further, that the extensibriime shall be only for the period of
the Enforced Delays. However, deadlines for pemtorce may not be extended as
provided above due to any inability of Company htain or maintain financing for its
operations or due to City’s inability to make CRgyments due and payable to Company.
In no event shall either Party be deemed in defallthis Agreement because of an
Enforced Delay event.

The Parties hereto expressly acknowledge and digaeehanges in either general
economic conditions or changes in the economicraggans of any of them which may
have provided a basis for entering into this Agreetnand which occur at any time after
the execution of this Agreement, are not Enforcetais and do not provide any Party
with grounds for asserting the existence of a delagxcuse in the performance of any
covenant or undertaking which may arise under Agseeement. Each Party expressly
assumes the risk that changes in general econoamditmns, or changes in such
economic assumptions relating to the terms and raws of this Agreement could
impose an inconvenience or hardship on the condipeeformance of such Party under
this Agreement, but that such inconvenience or stapdis not an Enforced Delay and
does not excuse the performance by such Partg obltgations under this Agreement.

4.21 Attorney’s Fees In the event of the bringing of an arbitrati@action or
suit by a Party hereto against another Party helesuloy reason of any breach of any of
the covenants or agreements or any intentionaturacies in any of the representations
and warranties on the part of the other Partyragisiut of this Agreement or any other
dispute between the Parties concerning this Agreethen, in that event, the prevailing
Party in such action or dispute, whether by finmlgment or arbitration award, shall be
entitled to have and recover of and from the oty all costs and expenses of suit or
claim, including actual attorneys’ fees and expéthess fees. Any judgment, order or
award entered in any final judgment or award st@titain a specific provision providing
for the recovery of all costs and expenses of@uitaim, including actual attorneys’ fees
and expert witness fees (collectively, the “CostaQurred in enforcing, perfecting and
executing such judgment or award. For the purpo$dhis Section 4.22, Costs shall



include, without implied limitation, attorneys’ anekperts’ fees, costs and expenses
incurred in the following: (i) post judgment mat® and appeals, (i) contempt
proceedings, (iii) garnishment, levy and debtor ahdd party examination; (iv)
discovery; and (v) bankruptcy litigation. This 8en 4.22 shall survive any termination
of this Agreement.

4.22 Jurisdiction and Venue Any legal action or proceeding concerning this
Agreement shall be filed and prosecuted in the @pypate California state court in Los
Angeles County, California. Both Parties heret@vocably consent to the personal
jurisdiction of that court. City and Company edmdreby expressly waive the benefit of
any provision of federal or state law or judicialcgsion providing for the filing, removal,
or change of venue to any other court or jurisditti

4.23 Interpretation. City and Company acknowledge that this Agreenment
the product of mutual arms-length negotiation anaftoshg and that both Parties have
been represented by legal counsel in the negatiaitd drafting of this Agreement.
Accordingly, the rule of construction which provedhat ambiguities in a document shall
be construed against the drafter of that documéatl srave no application to the
interpretation and enforcement of this Agreemerih any action or proceeding to
interpret or enforce this Agreement, the findefaat may refer to any extrinsic evidence
not in direct conflict with any specific provisiai this Agreement to determine and give
effect to the intention of the Parties with resgeciny ambiguities in this Agreement.

4.24 No Waiver Failure to insist on any occasion upon strichpbance with
any of the terms, covenants or conditions hereafl stot be deemed a waiver by any
Party of such term, covenant or condition, norIsiay waiver or relinquishment of any
rights or powers hereunder at any one time or niones be deemed a waiver or
relinquishment by any Party of such other righpower at any other time or times.

4.25 Successors and AssignsThe terms, covenants and conditions of this
Agreement shall be binding upon and inure to theebeof the Parties hereto and their
voluntary and involuntary successors and assigns.

4.26 No Third Party Beneficiaries The performance of the respective
obligations of City and Company under this Agreetrame not intended to benefit any
party other than City or Company, except as exprgz®vided otherwise herein. No
person or entity not a signatory to this Agreem&mall have any rights or causes of
action against any Party to this Agreement as @trekthat Party’s performance or non-
performance under this Agreement, except as eXgress/ided otherwise herein.

4.27 Warranty Against Payment of Consideration for Agreement
Company warrants that it has not paid or given, &itidnot pay or give, any third party
any money or other consideration for obtaining #hggeement. Third parties, for the
purposes of this Section 4.28, shall not includesges to whom fees are paid for
professional services if rendered by attorneysarfolal consultants, accountants,
engineers, architects and the like when such fieesansidered necessary by Company.



4.28 Severability City and Company declares that the provisionsthisg
Agreement are severable. If it is determined gt of competent jurisdiction that any
term, condition or provision hereof is void, voitbor unenforceable for any reason
whatsoever, then such term, condition or provisball be severed from this Agreement
and the remainder of the Agreement enforced inrdecwewith its terms; provided, if at
any time the City fails to have the legal rightrétain and control the disposition of all or
substantially all of its portion of the Local SalEax Revenues, or the obligation of City
to pay the City Payment is held to be void or uneségable, Company will have the right,
upon written notice to City, to terminate this Agneent without any liability to City or
Company.

4.29 Further Acts and ReleasesCity and Company each agrees to take such
additional acts and execute such other documentsagbe reasonable and necessary in
the performance of their obligations hereunder.

4.30 No Pledge or Hypothecation of This Agreement Company may not
assign, transfer, encumber, or hypothecate itstgigind/or obligations under this
Agreement without the express written consent ¢§,@vhich shall not be unreasonably
withheld. Any unpermitted assignment, transfeedgle, encumbrance, or hypothecation,
or any attempt thereat, shall not confer any rigiptsn the purported assignee/transferee
and shall constitute Company’'s immediate and irderamaterial default of this
Agreement, and City may, without providing Compangiotice or opportunity to cure,
exercise those remedies available to City purstmi@ection 4.4. Notwithstanding the
foregoing, Company may undertake any of the foligmvithout the consent of City: (i)
issue or transfer stock or other voting or owngrshterests in Company (and/or assign
this Agreement in connection with any such issuaocetransfer), (i) merge or
consolidate with any other entity, and/or sell mnsfer all or substantially all of the
assets of Company (and/or assign this Agreemenbmmection with any such merger,
consolidation or sale), or (iii) assign its intdr@s this Agreement to any entity that
controls, is controlled by or is under common cohiith Company; for purposes of the
foregoing, “control” means the power, directly adirectly, by voting rights, contract or
otherwise, to direct or cause the direction of mienagement or policies of a person or
entity.

4.31 Limitation on Liability; Limitation on Remedies. The liability of
Company under this Agreement shall be limited gokel the amount of the City
Payments actually received by Company under thie&gent, and in no event shall any
recourse against any of the other assets of Comipamyailable to the City, City or any
other person or entity hereunder. Except for itjlets and remedies of the City provided
for in Section 4.8 above and Section 4.33 below, dble right and remedy of the City
under this Agreement in the event of a breach @aultehereunder by Company shall be
to terminate this Agreement and cease the paynoe@otnpany of the City Payments
that would have accrued from and after the effectiate of any such termination, if such
breach or default by Company is not cured withimtyh(30) days after written notice



thereof by City to Company (which thirty (30) dagrjpd shall be subject to extension as
provided in Section 4.4.1 above).

4.32 Relationship of Parties The Parties shall not be deemed in a relatipnshi
of partners or joint ventures by virtue of this Btion Agreement, nor shall either Party
be an agent, representative, trustee or fiduciatigeoother. Neither Party shall have any
authority to bind the other to any agreement.

4.33 Indemnification. Company shall defend (with counsel reasonably
acceptable to the City) the City, its officials eags and employees, and hold City
harmless from and against any and all costs apdreses, including reasonable
attorney's fees, of defending any claim that Agseement and/or the payment of the
City Payments under this Agreement, violate orileggal or impermissible as a result of,
Government Code 853084.5 or violates or is otherwlisgal under the Constitution of
the State of California. The foregoing shall ngblgtdo claims or actions caused by the
negligence or willful misconduct of the City, itffioers or employees. This indemnity
provision shall apply to any claim or cause of@ttinitiated in state or federal court. In
the event this agreement is challenged in any adtrative proceeding before the SBE,
the defense in such action shall be governed biiddsct.2.6 and4.3.2.

Notwithstanding the foregoing, in the event that Agreement, the City Payments or the
Sales Tax Payment is overturned or invalidatedyaunsto litigation in which Company
has provided a defense and/or reimbursed Citydstscof defense as provided
hereinabove, City agrees that it will reimburse @any the cost and expenses, including
reasonable attorney’s fees and any costs or expeasaebursed to City as provided
hereinabove, incurred by Company in defending sleim, provided that, City will

only be obligated to reimburse Company as andd@#tent that it actually receives and
retains Local Sales Tax Revenue. City may, atigsretion, pay such costs out of any
available funds or revenue sources, including lotilimited to waiver of development
impact fees or administrative fees due to the €dagn Company, or waiver of business
license fees charged to Company.

4.34 Defense of Agreement. In the event any person or entity, other than
City or Company, attempts to enjoin or otherwisallemge the validity of any recital or
provision of this Agreement, both the City and @@mpany agree that each will not take
a position adverse to enforcement of this Agreement



[Signatures on following page]
SIGNATURE PAGE

TO
LOCATION AGREEMENT

CITY:

CITY OF MANHATTAN BEACH
a California municipal corporation

Dated:_September , 2010 By:
City Manager

COMPANY:
J.E. DeWitt, Inc. Corporation,
a California corporation

Dated: September __, 20010 By:
Name:
Title:

ATTEST.:

By:

City Clerk

This Agreement is approved as to form on , 2010.

By:

City Attorney





