
STAFF REPORT 

MEETING 

DATE: December 11, 2018 

TO: City Council 

FROM: Christopher Blunk, Deputy Public Works Director/City Engineer 

Paul W. Wade, Consulting Civil Engineer 

SUBJECT: MCPHAIL’S COMMERCIAL OFFICE SUBDIVISION – APPROVE FINAL 

MAP AND SUBDIVISION IMPROVEMENT AGREEMENT 

REQUEST 

Adopt a resolution approving the Final Map and authorizing the City Manager to execute the 

Subdivision Improvement Agreement with P & K Hanna Ranch, LLC, a California Limited 

Liability Company, for the McPhail’s Commercial Office Subdivision (located on Hanna Ranch 

Road at the north east corner of Highway 101 and State Route 37, Novato, California, Assessor 

Parcel Numbers 153-220-16 and 153-220-19).  The Civil Engineer is BKF Engineers, Inc. 

DISCUSSION 

The McPhail’s Commercial Office Subdivision will subdivide a 4.9± acre parcel into two 

commercial lots.  On October 28, 2008, the City Council adopted Resolution No. 86-08 adopting 

a Mitigated Negative Declaration and a Mitigation monitoring and Reporting Program.    On 

November 11, 2008, the City Council adopted Resolution No. 87A-08 approving the McPhail’s 

Commercial Office Tentative Map and establishing the conditions of approval for the project. 

The conditions of approval for the subdivision include certain conditions that must be satisfied 

prior to or in conjunction with the approval and recording of the Final Map.  All of those conditions 

have been satisfied except for the construction of the improvements.  The subdivider has completed 

the subdivision improvement plans and those plans have been approved by the City Engineer.  The 

subdivider now desires to record the Final Map prior to completion of the subdivision 

improvements.  The Novato Municipal Code Section 9-27, “Improvement Agreement and 

Improvement Security,” and the State Subdivision Map Act both require the subdivider to enter 

into a secured agreement with the City when required improvements are to be constructed after the 

approval and recordation of the Final Map.   

A Subdivision Improvement Agreement requiring the completion of the improvements shown on 

the approved plans has been prepared using the City’s standard form, and a copy is attached to this 

report.  That Agreement requires a Faithful Performance Bond and a Labor/Material Bond to 

ensure the completion of the improvements.  The subdivider has signed the Subdivision 

Improvement Agreement and will submit the required bonds to the City prior to the recordation of 
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the Final Map.  Execution of the bonds and insurance requirements are subject to the review and 

approval of the City Engineer and City Attorney.  If approved, the Subdivision Improvement 

Agreement will be recorded concurrent with the Final Map. 

The Final Map includes the following offers of dedication for public purposes: 

1. An area designated as Public Drainage Easement (PDE) for the purposes of construction

and maintenance of public storm drain facilities; and

2. Areas designated as Public Utility Easement (PUE) for the purposes of construction and

maintenance of public utilities.

The attached resolution includes acceptance of these dedications, subject to satisfactory 

completion of the improvements.  The City Engineer has reviewed the Final Map and determined 

that it is in substantial conformance with the approved Tentative Map. 

FISCAL IMPACT 

All fees due at time of approval of the Final Map will be paid by the subdivider prior to the 

recordation of the Final Map.  All remaining fees will be collected at the issuance of building 

permits or as a condition of building occupancy.   

RECOMMENDATION 

Adopt a resolution approving the Final Map and authorizing the City Manager to execute the 

Subdivision Improvement Agreement for the McPhail’s Commercial Office Subdivision. 

ALTERNATIVES 

1. Adopt the resolution approving the Final Map and authorizing the City Manager to execute

the Subdivision Improvement Agreement.

2. Do not adopt the resolution and provide direction to staff at Council discretion.

ATTACHMENTS 

1. Resolution

2. Reduced Final Map

3. Subdivision Improvement Agreement
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CITY COUNCIL OF THE CITY OF NOVATO 

RESOLUTION NO. 2018-________ 

RESOLUTION APPROVING THE FINAL MAP AND 
AUTHORIZING THE CITY MANAGER TO EXECUTE 
THE SUBDIVISION IMPROVEMENT AGREEMENT 

FOR THE MCPHAIL’S COMMERCIAL OFFICE 
SUBDIVISION 

WHEREAS, the McPhail’s Commercial Office Subdivision will subdivide a 4.9± 
acre parcel located on Hanna Ranch Road (APNs 153-220-16 and 153-220-19) into two 
(2) commercial lots; and

WHEREAS, on October 28, 2008, the City Council adopted Resolution No. 86-08 
adopting a Mitigated Negative Declaration and a Mitigation monitoring and Reporting 
Program for the McPhail’s Commercial Office Subdivision; and 

WHEREAS, on November 11, 2008, the City Council adopted Resolution No. 
87A-08 approving the McPhail’s Commercial Office Tentative Map and establishing the 
conditions of approval for the project; and  

WHEREAS, the Final Map for the McPhails Commercial Office Subdivision has 
been submitted to the City for approval; and 

WHEREAS, the City Engineer has reviewed said Final Map for its conformity with 
the approved Tentative Map and has determined that the Final Map substantially conforms 
with all requirements of said Tentative Map and the California Subdivision Map Act; and 

WHEREAS, the City Council finds that such proposed Final Map, together with 
the provisions for its design and improvements, is consistent with the Tentative Map, 
Mitigated Negative Declaration, the Novato General Plan, the Subdivision Map Act, and 
the Novato Subdivision Ordinance; and 

WHEREAS, a Subdivision Improvement Agreement that will ensure the 
completion of the required subdivision improvements has been prepared and signed by the 
subdivider. 

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of 
Novato: 

1. The Final Map for the McPhails Commercial Office Subdivision is hereby
approved, and the City Clerk is hereby authorized to sign said Final Map on behalf
of the City of Novato, contingent upon approval and acceptance of the required
bonds and insurance by the City Attorney and the City Engineer;
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2. The Subdivision Improvement Agreement for the McPhails Commercial Office
Subdivision is approved, and the City Manager is hereby authorized to execute said
Agreement on behalf of the City of Novato, contingent upon approval and
acceptance of the required bonds and insurance by the City Attorney and the City
Engineer;

*  *  *  *  * * 

I HEREBY CERTIFY that the foregoing resolution was duly and regularly adopted by the 
City Council of the City of Novato, Marin County, California, at a meeting thereof, held 
on the 11th day of December, 2018, by the following vote, to wit:   

AYES:  Councilmembers 
NOES:  Councilmembers 
ABSTAIN: Councilmembers 
ABSENT: Councilmembers 

City Clerk of the City of Novato 

Approved as to form: 

City Attorney of the City of Novato 
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Recording Requested By: 
City of Novato 

When Recorded Return To: 
City of Novato 
Attention: City Clerk 
922 Machin Avenue 
Novato, CA 94945-5054  

SUBDIVISION IMPROVEMENT AGREEMENT 

MCPHAIL’S COMMERCIAL OFFICE 
PROJECT NO. 216-801 

THIS SUBDIVISION IMPROVEMENT AGREEMENT (this "Agreement") is made and 
entered into this _____ day of _______________, 2018, by and between P & K Hanna Ranch, 
LLC, a California Limited Liability Company, subdivider(s), hereinafter referred to as 
“Subdivider” of that certain subdivision to be known as Parcel Map 2 Commercial Lots – 4.9 
Acres (“Subdivision”), and the City of Novato a municipal corporation, hereinafter referred to as 
"City." 

WHEREAS, on November 11, 2008, by City Council Resolution No. 87A-08, the City 
approved the tentative subdivision map (“Map”) for and other land use entitlements applicable to 
said Subdivision and/or the land encompassed within the Subdivision (collectively referred to as 
the “Approvals”); and  

WHEREAS, Subdivider, pursuant to the State of California Subdivision Map Act and all 
applicable ordinances of City, has presented to City improvement plans outlining thereon the 
improvements to be constructed by Subdivider within the above-mentioned Subdivision; and 

WHEREAS, Subdivider has presented to City for approval a final Subdivision or parcel 
map; and 

WHEREAS, Subdivider has requested approval of said final Subdivision or parcel map 
prior to construction and completion of such improvements; and 

WHEREAS, said ordinances require Subdivider to enter into an agreement with City 
whereby Subdivider agrees to have said work completed by the time specified in said agreement; 

NOW, THEREFORE, it is hereby agreed by and between the parties hereto as follows: 
1. Prior to the expiration of three (3) years from the date of this Agreement, Subdivider will
construct, to the City’s satisfaction, all improvements (“Improvements”) outlined and set forth on
the improvement Plans (defined below) and all other improvements required of the Subdivider to
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be constructed by said ordinances, the Approvals and/or the conditions of approval of said 
Subdivision.  Upon completion of the Improvements, and as conditions precedent to the 
acceptance of same and the release of security as provided hereinafter, the physical condition of 
the Subdivision shall be substantially identical with that depicted in the Plans (except as to any 
other improvements approved by the City in writing).  No extension of time shall be made except 
upon the basis of a written application made by Subdivider to the City stating fully the grounds 
of the application and facts relied upon for such an extension, and City shall retain full discretion 
to grant, grant in part, or deny the extension.  Subdivider shall pay the city's costs of processing 
any extension in accordance with the City's cost recovery procedures, and any application for an 
extension may be conditioned upon an increase in security and inspection fees to reflect current 
costs, as determined by the City Engineer. Whether any such extension is granted shall be left to 
the sole, unfettered discretion of the City. Neither such extension nor other delay by City shall 
constitute a waiver of any of the obligations of Subdivider or Subdivider's surety.  Any 
application for an extension of the said three (3) year time period specified herein shall be 
delivered to the City at least sixty (60) days before the said time period expires, otherwise, the 
right to apply for such an extension shall be waived.  Said Improvements shall include, but are 
not necessarily limited to, the following: grading, street work (including curbs, gutters and 
sidewalks), parking lot, storm drainage facilities, stormwater treatment facilities, sanitary sewer 
facilities (including an offsite sanitary sewer force main), water facilities, recycled water 
facilities, joint trench utilities (telephone cable television, gas and electric), temporary and 
permanent storm water pollution prevention improvements, and landscape improvements, as 
shown on the project improvement plans titled Site Improvement Drawings for McPhail’s 
Commercial Office prepared by BKF Engineers, Surveyors, Planners, 200 Fourth Street, Suite 
200, Santa Rosa, CA 95401, landscape plans titled McPhail’s Commercial Office prepared by 
Donald L. Blayney & Associates, 909 ‘A’ Street, Suite 202, San Rafael, CA 94901, joint trench 
plans titled P&K Hanna Ranch prepared by Tarrar Utility Consultants, 813 First Street, 
Brentwood CA 94513, and the Offsite Sanitary Sewer Force Main Drawings for McPhail’s 
Commercial Office prepared by BKF Engineers, Surveyors, Planners, 200 Fourth Street, Suite 
200, Santa Rosa, CA 95401 (collectively referred to as the improvement plans) approved by the 
City Engineer on September XX, 2018. 

2. Said Improvements shall be constructed in accordance with the said improvement plans
(sometimes “Plans” or “Plan”) comprised of the following:

CIVIL
Sheet No. Description

CO.0 Project Information 
C1.0 General Notes 
C2.0 Demolition Plan 
C3.0 Grading Plan 
C3.1 Grading Plan 
C3.2 Grading Plan 
C4.0 Utility Plan 
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C4.1 Utility Plan 
C4.2 Utility Plan 
C5.0 Striping, Lighting & Signage Plan 
C5.1 Striping, Lighting & Signage Plan 
C5.2 Striping, Lighting & Signage Plan 
C6.0 Erosion & Sediment Control Plan 
C7.0 Cross Sections 
C8.0 City of Novato Interim Constr. Standards 

LANDSCAPE 
Sheet No. Description 

L1.1 Planting Plan & Notes 
L1.2 Planting Plan & Notes 
L2.1 Irrigation Plan & Legend 
L2.2 Irrigation Plan & Details 
L2.3 Irrigation Details 
L2.4 Irrigation Details Recycled Water 
L3.1 Lighting Plan 
L3.2 Lighting Plan & Details 

JOINT TRENCH 
Sheet No. Description 

JT1 Joint Trench Composite Title Sheet 
JT2 Joint Trench General Notes & Details 
JT3 Joint Trench Details 
JT4 Joint Trench Sections & Details 
JT5 Joint Trench Composite Plan 
JT6 Joint Trench Composite Plan 

OFFSITE SANITARY SEWER FORCE MAIN DRAWINGS 
Sheet No. Description 

1. Project Information
2. General Notes, Legend & Abbreviations
3. Plan & Profile – Sanitary Sewer Force Main
4. Plan & Profile – Sanitary Sewer Force Main
5. Plan & Profile – Sanitary Sewer Force Main
6. Plan & Profile – Sanitary Sewer Force Main
7. Plan & Profile – Sanitary Sewer Force Main
8. Erosion & Sediment Control Plan
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9.                      Erosion & Sediment Control Plan 
 

 
JOINT TRENCH 
Sheet No. Description 
 
JT-1  Joint Trench Composite Title Sheet 
JT-2  Joint Trench General Notes and Details 
JT-3  Joint Trench Details 
JT-4  Joint Trench Sections & Details 
JT-5  Joint Trench Composite Plan 
JT-6  Joint Trench Composite Plan 
JT-7  Joint Trench Composite Plan     

 
3. Said Improvements shall also be constructed in accordance with the Novato Municipal 

Code, the current edition of the Standard Specifications, Cities of Marin and County of 
Marin, the Uniform Construction Standards approved and adopted by the Cities of Marin 
and County of Marin and City Standard Drawings.  The foregoing plans and 
specifications are incorporated herein by reference and made a part hereof, with the 
following exceptions, additions and modifications: none. 

 
4. Where there is a conflict between plans and specifications described in Sections 2 and 3 

herein, the more stringent requirement shall govern. 
 
5. A. Subdivider shall, at Subdivider’s expense, obtain and maintain during the life of 

this Agreement all necessary permits, approvals, waivers and/or licenses for the 
construction and installation of the Improvements, give all necessary notices and pay all 
fees and taxes required by law. 

 
B. Prior and as a condition to the issuance of any grading, building or other permit 
by City for said Improvements, as a condition to the continued validity of any such 
permit and prior to the commencement of the Work, Subdivider shall have obtained and 
provide to the City evidence that it has obtained, all necessary approvals, licenses, 
permits, and/or waivers (“third party permits”) required for said Improvements from the 
California Department of Fish and Game, the U.S. Army Corps of Engineers, the 
Regional Water Quality Control Board and the Marin County Flood Control District, and 
all other agencies with jurisdiction.  Subdivider shall comply with said third party permits 
and their terms and conditions.  If at any time any of Subdivider’s third party permits 
obtained from any other agency with jurisdiction lapses, expires, terminates, and/or is 
revoked and/or Subdivider is served with a notice of violation of any such third party 
permits by any such agency, the City shall have the right to revoke any grading, building 
or other permit it issued to Subdivider and halt any and all work (defined below) until the 
third party permits are reinstated or re-issued and/or the notice of violation is rescinded or 
canceled, as the case may be. 
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6. Subdivider warrants and guarantees that except for any interests offered to and accepted 

by public agencies, it is the sole owner of the Subdivision and each and every lot, parcel 
or part thereof. 

 
7. Subdivider hereby warrants that the Plans referred to herein are in accordance and 

conformity with the tentative map approval, the Approvals and all other plans for the 
Approvals previously approved by the City, together with all conditions made a part of 
said Approvals.  Subdivider further warrants that said plans and specifications are 
adequate to accomplish the Improvement work (the “Work”) covered by this Agreement 
in good, workmanlike manner and in accordance with accepted construction practices.  
Subdivider warrants and shall be solely responsible for ensuring that the design and 
construction of the Improvements and the Work will not adversely affect any portion of 
adjacent properties and that all Work will be performed in a proper manner and in 
accordance with all City-issued permits and third party permits and applicable laws and 
regulations.  Subdivider may modify said Plans and specifications as the development 
progresses should unforeseen conditions occur only upon the prior written approval from 
the City Engineer.  Should said Plans and specifications, the Improvements and/or the 
Work at any time prior to the City’s final acceptance of the Improvements referred to 
herein prove, in the opinion of City, to be inadequate in any respect, then Subdivider shall 
make such changes in the plans and specifications, Improvements and/or Work as are 
necessary to satisfy City's requirements, all at no expense to City. 

 
8. The City Public Works Director, City Engineer, or their authorized representative shall 

inspect all of the Improvements to be accepted for maintenance by the City (hereinafter 
referred to as "public improvements") and all of the Improvements to be accepted for 
maintenance by property owners of units within said Subdivision (hereinafter referred to 
as "private improvements") except private landscaping and irrigation systems which will 
be inspected by the Community Development Director or his/her authorized 
representative.  All Improvements shall be inspected for compliance with this Agreement 
and City standards, plans, conditions of Approvals, specifications, and Subdivision 
regulations. 

 
9. A. Subdivider shall allow City's duly authorized representatives access to the Work 

at all times and shall furnish them with every reasonable facility for ascertaining that the 
methods, materials, and workmanship comply with the requirements and intent of the 
Improvement plans and this Agreement.  The Subdivider shall give at least ten (10) days’ 
advance notice of the date upon which the Work is to commence and the date upon which 
the Work is to be completed. City may reject defective Work and require its repair, 
replacement, or removal by Subdivider, all at no expense to City.  City will use its best 
efforts to provide timely notice of any defect about which it has actual knowledge, but 
City’s failure to provide such notice shall not constitute a waiver or affect any of City’s 
rights or remedies, or provide a defense to Subdivider. 
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B. Upon final completion and acceptance of all said Work in accordance with this 
Agreement, the City Engineer, in accordance with City regulations, shall notify 
Subdivider in writing of his acknowledgment of acceptance of same.  Except as otherwise 
provided herein, for a period of one year from and after the date of said acceptance of 
said Work, Subdivider shall guarantee and warranty all the Improvements constructed 
under the provisions of this Agreement against defective work or labor done or defective 
materials furnished and shall repair any defects or failures which may appear in the 
Improvements during said one year period, and further correct the causes of said defects 
or failures.  Prior to the acceptance of said Work, Subdivider shall deposit with City cash 
or satisfactory improvement security as provided by the State of California Subdivision 
Map Act and all applicable ordinances of the City in the amount of 10% of the amount of 
the performance security specified in Section 16 to secure performance of said guarantee 
and warranty.  Neither the written acknowledgment of acceptance hereinabove referred to 
nor any periodic or progress inspection or approval shall waive any defect in the 
Improvements or any breach of this Agreement.  Acceptance of any part of any stage of 
said improvement Work shall not be final until the written notice of final acceptance of 
all the Improvements shall have been delivered to Subdivider as required herein. 

 
C. City shall not be required to exonerate any surety, release any security relating to 
satisfactory completion of the Improvements or issue occupancy permits until acceptance 
of public Improvements by the City or, in the case of Improvements which will not be 
dedicated to and accepted by the City, until the Improvements have passed final 
inspection by the City.  In addition, release of security, exoneration of sureties and 
issuance of occupancy permits will be predicated upon the receipt of required 
maintenance and/or warranty agreements and security therefor, in forms acceptable to the 
City. 

 
D. No Improvements shall be accepted by the City unless and until they are free of 
all liens and encumbrances, and free of all material defects and conditions which may 
create a hazard to the public health, safety or welfare.  In addition, all properties, rights-
of-way, easements, and other interests to be dedicated to the City shall be, before 
acceptance thereof by the City, free and clear of all liens and encumbrances of any kind 
or character whatsoever and free of any and all material defects and conditions creating a 
hazard to public health or public safety. 

 
E. Subdivider shall acquire and dedicate all rights-of-way, easements, and other 
interests in real property for construction and installation of the public improvements, or 
pay the cost of acquisition incurred by City.  The Subdivider’s obligations with regard to 
acquisition by City of off-site rights-of-way, easements, and other interests in real 
property shall be subject to a separate agreement between Subdivider and City.  
Subdivider shall also be responsible for obtaining any public or private sanitary sewer, 
drainage, and/or utility easements or authorizations to accommodate the Subdivision. 

 

12



F. If any of the public improvements contemplated by this Agreement is to be 
constructed or installed on land not owned by City or Subdivider, no construction or 
installation of the Improvements or Work shall be commenced before: 

 
(1) An offer of dedication is made to City of appropriate rights-of-way, 
easements or other interests in real property, as determined by the City Engineer, 
and appropriate authorization from property owner(s) to allow construction or 
installation of the Improvements or Work are delivered to the City, or 

 
(2) The appropriate rights-of-way, easements or other interests in real 
property, as determined by the City Engineer, are dedicated and accepted by the 
City, or 

 
(3) A court of competent jurisdiction issues an order of possession pursuant to 
the State Eminent Domain Laws.  Subdivider shall comply in all respects with the 
order of possession. 

Nothing in this Section 9(F) shall be construed as authorizing or granting an extension of 
time to Subdivider. 

 
10. Subdivider shall replace or repair, or have replaced or repaired, as the case may be, all 

public improvements, public utility facilities and surveying or subdivision monuments 
which are destroyed or damaged as a result of any work under this agreement.  
Subdivider shall bear the entire cost of replacement or repairs of any and all public or 
public utility property damaged or destroyed by reason of any work done under this 
Agreement, whether such property is owned by the United States or any agency thereof, 
or the State of California, or any agency or political subdivision thereof, or by the City or 
any public or private utility corporation or by any combination of such owners.  Any 
repair or replacement shall be to the satisfaction, and subject to the approval, of the City 
Engineer. 

 
Furthermore, until such time as the Improvements are accepted by City, Subdivider shall 
be responsible for, and bear the risk of loss to, any and all of the Improvements 
constructed or installed.  Until such time as all Improvements required by this Agreement 
are fully completed and accepted by City, Subdivider shall be solely responsible for the 
care, maintenance of, and any damage to such Improvements, and City shall not, nor shall 
any officer or employee thereof, be liable or responsible for any accident, loss or damage, 
regardless of cause, happening or occurring to the Work or Improvements.  All such risks 
shall be the responsibility of and are hereby assumed by Subdivider.  The Subdivider 
shall defend and indemnify the City for said accidents, losses and/or damages pursuant to 
Section 29 below.  As to any accident, loss or damage occurring or happening after all the 
Improvements are fully completed and accepted by the City, Subdivider shall indemnify 
and defend the City pursuant to Section 29 below. 

 
11. All inspection services rendered in connection with the work covered by this Agreement 

shall be paid for by Subdivider. 
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12. Subdivider shall pay the following types of fees at the times specified in subsection B in 

the amounts and at rates in effect at the time payment is made (unless otherwise required 
by law or City ordinance): 

 
(1) Recreation/Cultural Facilities 
(2) Civic Facilities 
(3) General Government Systems 
(4) Open Space 
(5) Drainage 
(6) Streets and Intersections 
(7) Transit Facilities 
(8) Corp Yard  
(9) Art In Public Places In-Lieu Fee 

 
13. If Subdivider refuses or fails to cause prosecution of the Work, or any severable part 

thereof, with such diligence as will ensure its completion within the time specified by this 
Agreement, or any extensions thereof, or fails to  cause completion of said Work within 
such time; or if the Subdivider fails to timely cure any defects in the Improvements; or if 
the Subdivider should be adjudged bankrupt; or if Subdivider should make a general 
assignment for the benefit of Subdivider's creditors; or if a receiver should be appointed 
in the event of Subdivider's insolvency; or if Subdivider or any of Subdivider's 
contractors, subcontractors, agents, or employees should violate or fail to perform any of 
the provisions of this Agreement; then such acts, omissions and/or events shall constitute 
a material breach of and default under this Agreement, and City reserves to itself all 
remedies available to it at law or in equity for such breach, including but not limited to 
serving written notice on Subdivider and Subdivider's surety of breach of this Agreement, 
or of any portion thereof, and of the default of Subdivider. 

 
14. In the event of any such notice of breach of this Agreement and the default of Subdivider, 

any surety providing Performance Security described in Section 16, below, shall be liable 
to City for the cost of construction and installation of the Improvements and Work and 
for costs and reasonable expenses and fees, including reasonable attorneys' fees, incurred 
in enforcing this Agreement.  In such event, and at the City’s option, Subdivider’s surety 
shall have the duty to take over, commence (if applicable) and complete the Work and 
Improvements or otherwise perform as is herein specified; provided, however, that if the 
surety, within the time period specified in the City’s notice of breach, does not give City 
written notice of its intention to take over the performance of this Agreement, and does 
not commence performance thereof within five (5) days after notice to City of such 
election, City may elect to take over the Work and prosecute the same to completion, by 
contract with a new contractor or by any other method City may deem advisable, for the 
account and at the expense of Subdivider and Subdivider’s surety.  In such event, City 
may, without liability for so doing, take possession of and utilize in completing the Work 
such materials, appliances, plant and other property belonging to Subdivider as may be 
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onsite of the Work and necessary therefor, and by execution of this Agreement, 
Subdivider grants City permission to enter onto the Subdivision in such event as may be 
necessary or convenient to construct such Improvements.  Should City proceed to have 
the work called for by this Agreement completed by entering into a contract with a new 
Contractor, City shall execute said contract for and on behalf of and as the agent of 
Subdivider.  The City reserves to itself all remedies available to it at law or in equity for 
breach of Subdivider’s obligations under this Agreement.  The City shall have the right, 
subject to this Section, to draw upon or utilize the appropriate security to mitigate the 
City’s damages in the event of default of Subdivider.  The right of the City to draw upon 
or utilize the security is additional to and not in lieu of any other remedy available to 
City.  It is specifically recognized that the estimated costs and security amounts may not 
reflect the actual cost of construction or installation of the Improvements and, therefore, 
City’s damages for Subdivider’s default shall, in part, be measured by the cost of 
completing the required Improvements.  The sums provided by the Improvement security 
may be used by City for the completion of the public improvements in accordance with 
the Improvement plans and specifications contained herein.  Subdivider and Subdivider's 
surety, and any person, partnership, entity, corporation, or association claiming any 
interest in the Subdivision and each of them, shall be liable to City for any costs, claims, 
damages, liability or expenses of whatever nature or kind, direct or indirect, including 
interest at the maximum rate allowed by law from the date of notification of such cost 
and expense until paid, and reasonable attorneys’ fees, which are directly or indirectly 
incurred by reason of the enforcement of this Agreement. Such amounts and interest 
accrued thereon shall constitute a lien on the Subdivision. Subdivider acknowledges and 
agrees that if the Improvements are not completed to the satisfaction of the City within 
the time specified by this Agreement, or any extension thereof, Subdivider fails to 
comply with any requirement imposed as a condition of the Approvals, or Subdivider 
fails to comply with any condition imposed under a third party permit, City, in addition to 
any other remedy it may have at law or in equity or as otherwise provided in this 
Agreement, may withhold occupancy certificates, utility connections, building permits, 
zoning permits, and any other land use entitlement until the Improvements have been 
completed in accordance with this Agreement, and as to any such permit or land use 
entitlement, Subdivider waives any and all rights Subdivider may have under the 
California Permit Streamlining Act.  Failure of Subdivider to comply with the terms of 
this Agreement shall constitute consent to the filing by the City of a notice of violation 
against all the lots in the Subdivision, or to rescind the Approvals or otherwise revert the 
Subdivision to acreage.  The remedies provided by this section are in addition to, and not 
in lieu of, other remedies available to the City.  Subdivider agrees that the choice of 
remedy or remedies for Subdivider’s breach shall be in the discretion of City.  In the 
event that Subdivider fails to perform any obligation hereunder, Subdivider agrees to pay 
all costs and expenses incurred by City in securing performance of such obligations, 
including but not limited to fees and charges of architects, engineers, attorneys, other 
professionals, and court costs.  The failure of City to take enforcement action with respect 
to a default, or to declare a breach, shall not be construed as a waiver of that default or 
breach or any subsequent default or breach of Subdivider.  In the event that Subdivider 
commences work on none of the Improvements required to be constructed under this 
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Agreement within the time period set forth in Section 1 hereof, such failure shall 
constitute a breach of this Agreement and permit the City to recover from Subdivider’s 
surety and/or utilize the performance security to pay for the costs of commencing and 
completing the Improvements and reasonable expenses and fees, including reasonable 
attorney’s fees incurred in enforcing this Agreement. 

 
15. A. In the event of default by Subdivider, then irrespective of whether any Work has 

been undertaken pursuant to this Agreement, City may, without further notice to 
Subdivider or to its sureties, elect to initiate proceedings to revert the Subdivision to 
acreage.   

 
B. In such event: (1) Subdivider shall conclusively be deemed to have consented to a 
reversion of the Subdivision to acreage and to a rescission of the tentative map and final 
map with respect thereto; (2) Subdivider shall execute and deliver such other and further 
instruments relating to such reversion and rescission as City shall reasonably request; and 
should Subdivider refuse to execute and deliver same, Subdivider hereby appoints the 
City as Subdivider’s attorney in fact to execute and deliver said instruments in 
Subdivider’s name and stead which said instruments shall be binding upon Subdivider; 
(3) Subdivider shall be entirely responsible for the costs incurred in reverting the 
Subdivision to acreage and consents to the City utilizing any cash bond described below 
for that purpose; (4) Subdivider agrees and acknowledges that reverting the Subdivision 
to acreage pursuant hereto shall be deemed to be in full compliance with all applicable 
provisions of the law, including but not limited to Cal. Gov’t Code section 66499.11 et 
seq., that all conditions precedent to reverting the Subdivision to acreage have been 
completely satisfied, and that all findings required to be made under Cal. Gov’t Code 
section 66499.16 shall be deemed made and satisfied; and (5) after utilizing those 
portions of the monies deposited with the City by the Subdivider and/or those portions of 
the improvement security necessary to complete the Improvements and/or to otherwise 
place the Subdivision in a condition which will be the least detrimental to the City and 
neighboring properties, City shall release all improvement security and shall return to 
Subdivider the balance of any moneys held as security for the completion of the 
Improvements or any other Work which is the subject of this Agreement; provided, 
however, that the City shall not release said improvement security or refund any moneys 
held as security to the extent that (I) any demands against said securities are pending or 
likely to be made, (ii) Subdivider owes the City money for any reason, and/or (iii) 
Subdivider has not otherwise fully discharged its obligations under this Agreement which 
must be discharged notwithstanding the reversion to acreage, in which case the City shall 
be entitled to make demand against and pursue Subdivider’s surety for and/or pay to itself 
from the deposits held by the City for said contingencies.  Notwithstanding anything to 
the contrary stated herein, Subdivider consents to the reversion of the Subdivision to one 
parcel under the terms and conditions hereof. 

 
16. Subdivider shall, upon execution of this Agreement, deposit with City cash in the sum of 

$__________________, or satisfactory improvement security as provided by the State of 
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California Subdivision Map Act and all applicable ordinances of City, in said amount to 
secure faithful performance of this Agreement and every part thereof by Subdivider.  Any 
additions, alterations, or modifications of this Agreement or to the plans and 
specifications referred to herein, including any extension of time within which the work 
hereunder may be completed, shall not release or exonerate any surety or sureties on the 
improvement security given in connection with this Agreement. 

 
17. Subdivider shall, upon execution of this Agreement, deposit with City cash in the sum of 

$_________________, or a satisfactory improvement security as provided by the State of 
California Subdivision Map Act and all applicable ordinances of City, in said amount to 
guarantee payment to contractors, subcontractors and persons renting equipment or 
furnishing labor or materials for improvements covered by this Agreement and every part 
thereof by Subdivider.  Any additions, alterations or modifications to this Agreement or 
to the plans and specifications referred to herein, including any extension of time within 
which the work hereunder may be completed, shall not release or exonerate any surety or 
sureties on the improvement security given in connection with this Agreement.   

 
18.  A. Subdivider shall, upon execution of this Agreement, deposit with City cash in the 

sum of $5,000.00 or satisfactory improvement security as provided by the State of 
California Subdivision Map Act and all applicable ordinances of City, in said amount to 
guarantee the setting of the survey monuments shown on the Parcel Map 2 Commercial 
Lots – 4.9 Acres project within the time period stated on said Final Map in accordance 
with Government Code Section 66496.  Any additions, alterations, or modifications of 
this Agreement or to the plans and specifications referred to herein, including any 
extension of time within which the work hereunder may be completed, shall not release 
or exonerate any surety or sureties on the security given in connection with this 
Agreement.  The security set forth in this subparagraph shall be released or paid in 
accordance with Government Code Section 66497. 

 
B. Subdivider shall, upon execution of this Agreement, deposit with the City cash in the sum 

of $15,000.00, to guarantee dust control, erosion control and timely planting of graded 
areas during construction.  Should Subdivider fail to provide adequate dust control, 
erosion control or planting, City may have the work done and pay for it with said cash 
deposit.  In the event that the City is required to utilize said deposit for said purposes, 
upon 21 days’ notice, Subdivider shall replenish the deposit so that it remains in the 
amount of $5,000.00 until the time that the City is required to refund the deposit to 
Subdivider.  Upon final acceptance of the Improvements, or upon occupancy of all 
Subdivision dwelling units, whichever is later, the cash deposit, or remaining portion 
thereof, will be returned to Subdivider. 

 
19. Subdivider shall, upon execution of this Agreement, deposit with the City cash in the sum 

of $10,000.00, to pay for any necessary legal and administrative costs incurred by City to 
enforce the provisions of this Agreement.  Should the Subdivider not comply with the 
provisions of this Agreement, the City may commence legal and administrative efforts to 
seek compliance, with the costs of said efforts to be paid, in whole or in part, from this 
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deposit.  In the event that the City is required to utilize said deposit for said purposes, 
upon 21 days’ notice, Subdivider shall replenish the deposit so that it remains in the 
amount of $5,000.00 until the time that the City is required to refund the deposit to 
Subdivider.  Upon final acceptance of the Improvements, or upon occupancy of all 
Subdivision dwelling units, whichever is later, the cash deposit, or remaining portion 
thereof, will be returned to Subdivider.  Notwithstanding the foregoing provisions of this 
Section, in any action or proceeding governed by Section 27, below, the City shall not be 
limited to recovering the amount of said deposit as and for the City’s attorneys’ fees, and 
the provisions of Section 27 herein shall remain in full force and effect and apply to said 
action or proceeding. 

 
20. A. The securities described in Section 16 and 17 shall be of the type specified in 

Government Code Section 66499.(a)(1), (2), or (3), and must be satisfactory to and be 
approved by the City Attorney as to form.  The surety for each such security (herein 
"Surety") shall (i) be currently admitted to transact surety insurance by the California 
Department of Insurance, (ii) have a Best’s Insurance Guide rating (herein a "Rating") of 
no less than A-, when each such security is issued, and (iii) be approved by the City, with 
such approval not to be unreasonably withheld.  Upon execution of this Agreement, or 
any change in Surety hereunder, Subdivider shall deliver to the City the certificate of the 
County Clerk attesting to the admittance status of the Surety.  The City shall be the sole 
indemnitee named on any instrument required by this Agreement.  

 
B. In the event a Surety's Rating is reduced below "B" ( a “Rating Event”) 
Subdivider shall have ten (10) business days from the date such rating actually drops 
below “B” to present the City with bonds issued by one or more Sureties other than the 
one being replaced, which shall meet the criteria specified above (the "Replacement 
Surety"), regardless of the date Subdivider or City actually becomes aware of the Rating 
Event.  In the event the Subdivider does not deliver to the City the security of a 
Replacement Surety within the ten (10) business day period provided hereunder, 
Subdivider's work under this Agreement shall immediately cease and shall not re-
commence until Subdivider has delivered security issued by such Replacement Surety to 
the City. 

 
C. In the event that the Subdivider does not maintain, in full force and effect, the 
securities specified in Sections 16 and 17 until the later of final acceptance of the 
Improvements or the time at which the City is required to release said securities, and/or in 
the event that the Subdivider does not maintain and/or replenish the deposits specified in 
Sections 18 and 19 up until the time that the City is required to return any unused portion 
of said deposits, (a) Subdivider’s work under this Agreement shall immediately cease and 
shall not re-commence until Subdivider has delivered to the City the requisite security 
and/or deposit, and (b) the City shall have the right to withhold certificates, permits and 
entitlements as provided in Section 14. 
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D. Certificates of deposit shall not be deemed to be satisfactory security unless such 
certificates provide that the City is the owner of record of such funds.  In addition to the 
full amount of the security, there shall be included costs and reasonable expenses and 
fees, including attorney’s and expert’s fees incurred in enforcing the obligation secured.  

 
21. A.  If not covered in the security described in Section 16, 100 percent faithful 

performance security for required private lot landscaping and irrigation system shall be 
posted with the City at the time of execution of this Agreement to cover public right-of-
way and open space landscaping and irrigation systems as well as common area (private) 
landscaping and irrigation systems.  Security for landscaping and irrigation systems on 
individual, private lots shall be posted with the Community Development Department 
prior to issuance of any building permit by City. 

 
B. Installation of the landscaping and irrigation system and all other related 
improvements shall be inspected by a registered landscape architect and certified in 
writing to City's Community Development Director as being in compliance with 
approved plans and specifications and accepted practice prior to release of the applicable 
bond. 

 
C. The satisfactory establishment of plant materials shall be guaranteed and bonded 
with a guarantee bond) for a period of 2 year(s) after acceptance of installation.  The 
bond shall be in an amount equal to 50 percent of the value of the landscape 
improvements and shall be released upon inspection and certification as to satisfactory 
completion of landscape improvements by a registered landscape architect.  The surety 
for such security shall meet the criteria specified in section 20 hereof.  The guarantee 
bond shall be posted prior to release of the installation (or, if applicable, performance) 
bond. 

 
22. Without limiting Subdivider's indemnification provided hereinbelow, Subdivider shall 

take out and maintain at all times during the term of this Agreement the following 
policies of insurance with insurers with a Best rating of no less than A:XI: 

 
A. Workers' Compensation Insurance to cover its employees, and the Subdivider 
shall require all contractors and subcontractors similarly to provide Workers' 
Compensation Insurance as required by the Labor Code of the State of California for all 
of the subcontractors' employees.  Each Workers' Compensation policy shall be endorsed 
with the provision that it will not be canceled or altered without first giving thirty (30) 
days prior notice to the City. 

 
In case any class of employees engaged in hazardous work under this Agreement is not 
protected under Workers' Compensation statutes, the Subdivider shall provide, and shall 
cause its contractors and subcontractors to provide adequate and suitable insurance for 
the protection of its employees not otherwise protected.  Such policy shall provide that it 
will not be canceled or altered without first giving thirty (30) days prior notice to the 
City.  
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Said Worker's Compensation policy shall have the following endorsement: 

 
"All rights of subrogation are hereby waived against the City, its officers and 
employees when acting within the scope of their appointment or employment". 

 
B. Commercial General Liability Insurance including personal injury and property 
damage insurance for all activities of the Subdivider and its contractors and 
subcontractors arising out of or in connection with this contract, written on a commercial 
general liability form including, but not limited to, Broad Form Property Damage, 
blanket contractual, products liability and completed operations, X,C,U hazards, vehicle 
coverage and non- owned auto liability coverage in an amount no less than $2 million 
dollars combined single limit personal injury and property damage for each occurrence.   

 
Each such policy shall be endorsed with the following specific language: 

 
 (1) The City is named as additional insured for all liability arising out 
of the work performed by or on behalf of the named insured, and this policy 
protects the additional insured, its officers, agents, and employees against liability 
for personal and bodily injuries, deaths or property damage or destruction arising 
in any respect, directly, or indirectly, in the performance of the contract. 

 
 (2) The inclusion of more than one insured shall not operate to impair 
the rights of one insured against another insured, and the coverages afforded shall 
apply as though separate policies had been issued to each insured. 

 
(3) The insurance provided is primary and no insurance held or owned by the 
City shall be called upon to contribute to a loss. 

 
(4) The coverage provided by this policy shall not be canceled without thirty 
(30) days prior written notice given to the City. 

 
C. At the time of execution of this Agreement, Subdivider shall submit to City 
documentation evidencing Subdivider’s required insurance including Certificates of 
Insurance and properly executed endorsements in a form at least as broad as ISO CG 20 
10 10 01, ISO CG 20 37 10 01, ISO 20 01 04 13, and ISO CG 24 04 for the additional 
coverages required hereunder.  At the time of execution of this Agreement, Subdivider 
shall submit to City.  Any deductible or self-insured retentions must be declared to and 
approved in writing by City.  At the option of City, insurer shall reduce or eliminate such 
deductible or self-insured retention as respects City, its officers and employees or 
Subdivider shall procure a bond guaranteeing payment of losses and related investigation, 
claims, administration and defense expenses. 
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23. All notices herein required shall be in writing, and delivered in person or sent by 
overnight or registered mail, postage paid.  Notice required to be given to City shall be 
addressed as follows: 

 
City of Novato 
Attention: Christopher J. Blunk 
Deputy Public Works Director/City Engineer 
922 Machin Avenue 
Novato, CA 94945-5054 

 
  With copy to: Jeffrey A. Walter 
    City Attorney 
    670 W. Napa St., Suite F 
    Sonoma, CA 95476 
 

All notices required to be given to Subdivider shall be addressed as hereinbelow 
indicated: 

P & K Hanna Ranch, LLC 
Attention: Paul Thompson 
250 Bel Marin Keys Blvd., Bldg. A 
Novato, CA 94949 

 
All notices required to be given to surety or guarantor of Subdivider shall be addressed as 
indicated on the instrument of improvement security incorporated herein by reference. 

 
Any party hereto or the surety may change such address by notice in writing to the other 
parties and thereafter notice shall be addressed and transmitted to the new address. 

 
24. Time is of the essence of this Agreement and every provision thereof; provided, that 

subject to Section 1, in the event good cause is shown therefor, City may extend the time 
for completion of the Improvements by Subdivider.  Any such extension may be granted 
without notice to the Subdivider's surety, and extensions granted shall not relieve the 
surety's liability on the bond to secure the faithful performance of this Agreement.  The 
City shall be the sole and final judge as to whether or not good cause has been shown to 
entitle Subdivider to an extension. 

 
25. This Agreement may be amended or modified only by written agreement signed by both 

parties.  Failure on the part of either party to enforce any provisions of this Agreement 
shall not be construed as a waiver of the right to compel enforcement of such provision(s) 
and shall not act to release any surety from its obligations under this Agreement. 

 
26. This Agreement shall not be assigned by Subdivider without the written consent of City.  

The consent of City to any assignment shall not be unreasonably withheld, provided the 
proposed assignee (“Successor”) can demonstrate its ability to perform and complete the 
obligations of Subdivider under this Agreement, as determined by objective standards of 
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financial capability, creditworthiness and experience required for such performance. The 
City shall have the right to compel the Successor to disclose all documents, information 
and other material which, in the City’s reasonable discretion, may establish or tend to 
establish that the proposed Successor meets the standards specified hereinabove. Subject 
to subsection (5) below, no assignment permitted hereunder shall be complete until 
substitute security is provided by the Successor to fulfill its obligations under Sections 16 
through 21 hereof. Provided that by no later than six (6) months prior to the expiration of 
the period specified in Section 1, above, Subdivider provides the City at least forty-five 
(45) days advance written notice of Subdivider’s intent to assign this Agreement and 
delivers that notice as well as all documents, information and other material requested by 
the City and sufficient to enable the City to exercise the discretion vested in it pursuant to 
this Section 26.  No later than thirty (30) calendar days after the City receives the 
materials submitted by the Subdivider, the City shall deliver to the Subdivider a written 
determination whether the submitted materials are complete.  If the City’s written 
determination is not delivered within said thirty (30) day period, the submission shall be 
deemed complete.  If within said thirty (30) day period, the City delivers a notice to the 
Subdivider that the submitted materials are incomplete, the Subdivider shall have thirty 
(30) calendar days to submit the necessary, additional information and after timely 
submittal thereof, the City shall have thirty (30) calendar days within which to, again, 
deliver notice to the Subdivider whether the submitted materials are complete.  If the 
Subdivider does not submit additional materials within thirty (30) calendar days after 
receiving the City’s determination of incompleteness, it shall be conclusively deemed that 
the Subdivider has withdrawn its request for consent to the assignment in question.  Not 
later than forty-five (45) days after the Subdivider’s submittal is determined or deemed 
complete, the City shall accept or reject the proposed assignment.  The existence of any 
legitimate dispute between City and Subdivider over the acceptance by City of any 
proposed Successor may, in City’s unfettered discretion, result in an extension of the time 
for performance of Subdivider’s obligations hereunder, as set forth in Section 1, equal to 
the amount of time required for resolution of such dispute. If the City consents to an 
assignment to any third-party subdivider or developer , this Agreement shall be deemed 
to have been amended to provide: (1) that Successor shall be acknowledged by City to be 
the Subdivider hereunder; (2) that Successor shall assume all obligations of Subdivider 
hereunder; (3) that all Work and Improvements to which this Agreement relates shall be 
completed by Successor as required hereunder; (4) that the security for performance of 
Subdivider’s obligations hereunder, as provided in Sections 16 through 21 hereof, shall, 
at the election of Subdivider, consist of such security as the Successor shall post, subject 
to the City’s approval and as long as said substitute security complies with Sections 16 
through 21; (5) that all cash security deposited with the City shall be retained by the City 
pursuant to the terms hereof and any balance owing to the Subdivider shall be paid to the 
Successor; and (6) Subdivider shall remain jointly and severally responsible with the 
Successor for all of the Subdivider’s obligations hereunder; and (7) the Successor shall 
provide evidence that it has obtained the requisite insurance. 
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27. In the event either party hereto shall commence any legal action or proceeding against the 
other party arising out of or in connection with this Agreement, the party prevailing in 
said action or proceeding shall be entitled to recover, in addition to its cost of suit, 
reasonable attorneys' fees to be fixed by the court, and such recovery shall include costs 
of suit and attorneys' fees on appeal, if any.  This provision shall be in addition to any 
provisions regarding attorney’s fees set forth in the bonds securing this Agreement. 

 
28. Prior to the acceptance of any dedications or improvements by City, Subdivider shall 

certify and warrant that: (1) neither the property to be dedicated nor Subdivider are in 
violation of any environmental law and neither the property to be dedicated nor the 
Subdivider are subject to any existing, pending or threatened investigation by any federal, 
state or local governmental authority under or in connection with environmental law.  
Neither Subdivider nor any third party will use, generate, manufacture, produce, or 
release, on, under, or about the property to be dedicated, any hazardous substance except 
in compliance with all applicable environmental laws; (2) Subdivider has not caused or 
permitted the release of, and has no knowledge of the release or presence of, any 
hazardous substance on the property to be dedicated or the migration of any hazardous 
substance from or to any other property adjacent to, or in the vicinity of, the property to 
be dedicated; and (3) Subdivider’s prior and present use of the property to be dedicated 
has not resulted in the release of any hazardous substance on the property to be dedicated.  
Subdivider shall give prompt written notice to City at the address set forth herein of: 

 
A. Any proceeding or investigation by any federal, state or local governmental 

authority with respect to the presence of any hazardous substance on the property 
to be dedicated or the migration thereof from or to any other property adjacent to, 
or in the vicinity of, the property to be dedicated; 

 
B. Any claims made or threatened by any third party against City or the property to 

be dedicated relating to any loss or injury resulting from any hazardous substance; 
and 

 
C. Subdivider’s discovery of any occurrence or condition on any property adjoining 

or in the vicinity of the property to be dedicated that could cause the property to 
be dedicated or any part thereof to be subject to any restrictions on its ownership, 
occupancy, use for the purpose for which it is intended, transferability or suit 
under any environmental law. 

 
29. City shall not be responsible for any of the Work, any Improvement or for performance 

or nonperformance of any Work of construction of any Improvement. To the fullest 
extent permitted by law, Subdivider, and each of its members, hereby agrees to, and shall 
defend, indemnify and hold City, its elective and appointive boards, commissions, 
officers, agents, and employees harmless from and against any and all allegations, claims, 
damages, disabilities, or expenses, including attorneys’ fees, experts’ fees, and witness 
costs that may be asserted or incurred, as the case may be, by any person or entity, 
including liability for damages or claims for damage for personal injury, or death, as well 
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as from claims for real or personal property damage arising out of or in connection with 
(i) the activities of Subdivider in performing any Work on any Improvement addressed in 
this Agreement, (ii) Subdivider’s performance or non-performance under this Agreement, 
(iii) Subdivider’s breaches of this Agreement, (iv) the City’s approval of this Agreement 
(except for any claims Subdivider may have against the City for City’s breach of this 
Agreement), (v) the City’s compliance or non-compliance with the California 
Environmental Quality Act or any other law applicable to the approval, processing and 
implementation of the Subdivision, the Approvals, this Agreement, the Improvements 
and/or Work, (vi) any soils subsidence, landslides or soil movement arising out of 
Subdivider’s activities hereunder; (vii) Subdivider’s handling, releasing, disposing, 
transporting or arranging for the handling, releasing, disposing or transporting of  any 
hazardous wastes, substances or materials as those terms may be defined by any  law, 
ordinance and/or regulation of any regulatory agency with jurisdiction; and/or (viii) 
Subdivider’s violation of any law, ordinance or regulation, whether or not there is 
concurrent, passive negligence on the part of the City, its elective and appointive boards, 
commissions, officers, agents, and employees, and regardless of the City’s approval of 
the Plans or City’s inspection, approval or acceptance of the Improvements and 
notwithstanding any limitation on the amount or type of damages or compensation 
payable by or for Subdivider under Workers’ Compensation, Disability, or other 
employee benefit acts, the acceptance of insurance certificates required under this 
Agreement, or the terms, applicability, or limitations of any insurance held by 
Subdivider.  This indemnification clause also shall apply to any case where the Work 
performed is done under a contract entered into by the City as agent of Subdivider and 
such Work is the proximate cause of any claim against City, and to any cause of action 
against the City arising from the negligent provision of designs for, or the negligent 
construction, performance, testing, planning, observation or supervision of, any Work 
required by this Agreement.  Subdivider indemnifies the City for any liability, cost, 
expense, including attorney’s fees, incurred by the City in enforcing this Section 29.  This 
Section 29 shall survive termination of this Agreement for any reason. 

 
30. Subdivider shall have sole responsibility for making all arrangements and assuming all 

expenses that may be required to provide the Subdivision with utilities.  All utilities, 
including cable television facilities, shall be installed underground.  All utilities to be 
located in streets shall be installed and approved prior to installing street improvements.  
Subdivider shall be solely responsible and assume all liability for any delays, or damages 
arising therefrom, caused by utility companies in relocating, installing, establishing, 
and/or constructing utility lines, cables, trenches, and/or facilities of any type.  Subdivider 
shall release, defend, indemnify and hold City harmless from any such liability, 
irrespective of City’s active or passive negligence. 

 
31. All utilities to be located in streets shall be installed and approved prior to installing street 

improvements. 
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32. The Subdivider shall indemnify the City in accordance with the terms and conditions of 
Government Code § 66474.9(b). 

 
33. This Agreement shall be binding upon and inure to the benefit of the parties’ successors, 

heirs and assigns, and by the recordation hereof (or the recordation of a memorandum 
hereof subject to the City’s approval) (which said recordation shall be effected by the 
City), it is the intention of the parties to give notice to and bind their successors, heirs and 
assigns hereto.  The parties intend that this Agreement and its terms and conditions shall 
run with the land and shall be deemed a covenant running with the land and an equitable 
servitude.  This Section 33 shall survive termination of this Agreement for any reason. 

 
34. Subdivider agrees to submit for City approval and to record Covenants, Conditions, and 

Restrictions and other related documents for the formation of the required Maintenance 
Association prior to occupancy of the first unit or acceptance of public Improvements by 
the City, whichever occurs first.  Subdivider further agrees to file, on or before 
occupancy of first residential structure, evidence acceptable to the City Attorney that the 
construction of common private improvements is guaranteed with the State of California 
Department of Real Estate. 

 
35. Jurisdiction and venue of all disputes over this Agreement and/or its terms shall be in the 

County of Marin, State of California. 
 
36. The recitals are incorporated by reference. 
 
 
   
SUBDIVIDER      CITY OF NOVATO 
P & K Hanna Ranch, LLC 
 
 
BY:_________________________   BY:_______________________ 
Title: Managing Member      City Manager 
 
 
       ATTEST: 
 
       __________________________  
             City Clerk 
 
       APPROVED AS TO FORM: 
 
       _____________________________  
        City Attorney 
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NOTE:  Subdivider signatures must be notarized. If the Subdivider executing this Agreement is a 
corporation, a certified copy of the bylaws or resolution of the board of directors authorizing said 
corporation to execute this Agreement shall be provided; and at least two corporate officers must 
execute this Agreement. 
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EXHIBIT A 
Legal Description 

THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE CITY OF NOVATO, 
COUNTY OF MARIN, STATE OF CALIFORNIA AND IS DESCRIBED AS FOLLOWS: 
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This Legal Description will be available prior to the 
December 11th Council meeting. 
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