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STAFF REPORT

MEETING
DATE:

December 5, 2017

TO:

City Council

FROM:

Chris Blunk, Deputy Public Works Director/City Engineer

922 Machin Avenue
Novato, CA 94945
415/ 899-8900
FAX 415/ 899-8213
www.novato.org

PRESENTER: Chris Blunk, Deputy Public Works Director/City Engineer
SUBJECT:

ADOPT A RESOLUTION TO TRANSFER THE DEPOSITED SURETY
CLAIM SETTLEMENT CHECK IN THE AMOUNT OF $97,400.83 FROM
THE RESTRICTED REVENUE ACCOUNT TO THE BAHIA MINI
PARKS IMPROVEMENTS PROJECT CIP PROJECT NO. 15-004 FOR
COMPLETION OF THE REMAINING WORK

REQUEST
Adopt a resolution authorizing the transfer of the deposited surety claim settlement check in the
amount of $97,400.83 from the Restricted Revenue Fund to the Bahia Mini Parks Improvements
Project, CIP Project No. 15-004 for completion of the remaining work.
DISCUSSION
The Bahia Mini Parks CIP Project (#15-004) has experienced several delays since work began in
September of 2016 due to weather and contractor performance. In July 2017, the City Engineer filed
a claim against Breneman, Inc. with their bonding company, American Contractors Indemnity
Company (ACIC), for breach of contract, performance failures, and excessive delays on the Bahia
Mini Parks construction contract. The claim was validated by ACIC, and as a result of this claim a
settlement check in the amount of a $97,400.30 was sent to the City in mid-October 2017. This
amount is the difference between the actual proposal from the replacement contractor McNabb
Construction and what the City owed to the original contractor Breneman Inc. if they were the
contractor to complete this project.
Novato City Council on September 26, 2017 authorized the execution of the three-party tender
agreement (between the City, ACIC and the replacement contractor, McNabb Construction) as well
as the Construction Contract Agreement between the City and McNabb construction. McNabb
resumed work on Monday, November 27 and will focus on completing the smaller park first (Night
Heron Park) and then move to the larger park (Bahia Oak Park) to repair/fix the irrigation system and
replace the dead plants and grass. The project is anticipated to take 4-6 weeks to complete, weather
permitting.
The $97,400.30 settlement check was deposited in the City of Novato Restricted Revenue Fund and
must be transferred to the Bahia Mini Parks Project (construction phase) in order to compensate
McNabb construction for the remaining work.
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FISCAL IMPACT
There are no additional costs to the city to complete the original contractual work on the Bahia Mini
Parks project.
RECOMMENDATION
Adopt the resolution authorizing the transfer of the $97,400.83 settlement check from the Restricted
Revenue Fund to the Bahia Mini Parks Improvements Project CIP Project No. 15-004 for completion
of the remaining work.
ALTERNATIVE
1.

Do not adopt resolution; Direct staff as to other action requested.

ATTACHMENTS
1.
2.
3.

Resolution
Tender Agreement between the City of Novato, American Contractors Indemnity
Company, and McNabb Construction.
Construction Contract with McNabb Construction.
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ATTACHMENT 1

CITY COUNCIL OF THE CITY OF NOVATO
RESOLUTION NO. ____

A RESOLUTION OF THE CITY OF NOVATO TO
TRANSFER THE DEPOSITED SURETY CLAIM
SETTLEMENT CHECK IN THE AMOUNT OF
$97,400.83 FROM THE RESTRICTED REVENUE
ACCOUNT TO THE BAHIA MINI PARKS
IMPROVEMENTS PROJECT CIP PROJECT NO. 15004 FOR COMPLETION OF THE REMAINING
WORK.
WHEREAS, the City of Novato filed a claim on July 13, 2017, with American
Contractors Indemnity Company (ACIC) against Breneman, Inc., the former contractor on
the Bahia Mini Parks CIP Project, Project No 15-004 for performance failures and breach
of contract; and.
WHEREAS, the City Council of the City of Novato on September 26, 2017
authorized the City Manager to terminate the original construction contract with Breneman,
Inc. and execute contractor takeover agreements between ACIC and McNabb Construction
to resolve the performance bond claim; and
WHEREAS, the executed contractor takeover agreements included a settlement
check in the amount of $97,400.83 from ACIC to the City of Novato to cover the difference
between the remaining contract balance and the completion cost by the replacement
contractor as well as additional staff time for delays associated with the project; and
WHEREAS, the $97,400.83 settlement check has been deposited to the City of
Novato Restricted Revenue Fund and must be transferred to the Bahia Mini Parks
Improvements Project (construction phase) in order to compensate the replacement
contractor for the remaining work on the project.
NOW, THEREFORE, BE IT RESOLVED that the City of Novato hereby
authorizes the transfer of the deposited settlement check in the amount of $97,400.83 from
the Restricted Revenue Fund into the Bahia Mini Parks Improvements Project
(construction phase) in order to compensate the replacement contractor for the remaining
work on the project.
*

*

*

*

*

*

I HEREBY CERTIFY that the foregoing resolution was duly and regularly adopted by the
City Council of the City of Novato, Marin County, California, at a meeting thereof, held
on the 5th day of December, 2017, by the following vote, to wit:
AYES:
NOES:
ABSTAIN:
ABSENT:
res5116

Councilmembers
Councilmembers
Councilmembers
Councilmembers
1

3

City Clerk of the City of Novato

Approved as to form:

City Attorney of the City of Novato

res5116
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AGREEMENT 4835

ATTACHMENT 2

AGREEMENT
This AGREEMENT (the “Agreement”) is made and entered into by and between the
American Contractors Indemnity Company (“Surety”), The City of Novato (“Owner”), and Mc
Nabb Construction Inc. (“Completion Contractor”) and is effective as of this 29th day of
September, 2017 (“Effective Date”).
RECITALS:
WHEREAS, on or about August 4, 2016, Owner and former Contractor, Breneman, Inc.
(“former Contractor”) entered into an Agreement (the “Original Contract”) requiring Former
Contractor to furnish all labor and material and perform alt work for the work of improvement
generally described as the Bahia Mini Parks Improvement (hereinafter “Project”) in accordance
with the terms and provisions of the Original Contract, including alt contract documents forming
a part of the OriginaL Contract, in the amount of $206,960.00. A copy of the Original Contract is
attached hereto as Exhibit “A” and is incorporated herein by this reference;
WHEREAS, on or about Jtily 21, 2016, as required under the terms of the Original
Contract, Former Contractor and the Surety made, executed and delivered to the Owner a
Performance Bond No. 1001062113 (the “Performance Bond”) in the penal sum of $206,960.00
and a Labor and Materialmen’s Bond No. 1001062113 (the “Paymetit Boiid”), in the penal sum
of $206,960.00 (collectively, the “Bonds”);
WHEREAS, on or about July 13, 2017, the Owner made a claim against the Performance
Bond due to the former Contractor’s petformance faitures and breaches of contract, including
but not limited to former Contractor failing to perform work since May 26, 2017,
unresponsiveness to letters from Owner requesting a completion schedule, requesting project site
maintenance and noticing of liquidated damages charges for delay to contract. As of the date of
Former Contractor’s failure to perform work on the Project and abandonment of the Project,
work remains to be performed under the Original Contract;
WHEREAS, the Surety acknowledged its obligation to fulfill its responsibilities under the
Performance Bond, and has agreed to tender a completion contractor to complete the work under
the Original Contract to the Owner;
WHEREAS, Owner has approved change orders numbered
amount of $12,027.19; adjusting the contract amount to $218,987.19;

one

through five in the

WHEREAS, Owner has paid former Contractor the sum of $151,138.02. Former
Contractor’s failure to complete the Project by July 7, 2017 exposed it to liquidated damages
charges of approximately $61,200. In lieu of liquidated damages, Owner and Surety have agreed
to a compromised amount based on actual and anticipated costs incurred by Owner of
$20,000.00, leaving a contract balance under the Original Contract, including approved change
orders, in the sum of $47,849.1 7 (the “Remaining Contract Balance”);
WHEREAS, in accordance with Surety’s obligations under the Bonds and subject to the
terms and conditions of this Agreement, Surety will tender Mc Nabb Construction Inc.
(“Completion Contractoi’) to Owner to complete the remaining uncompleted portion of the
{1413 239871
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Original Contract for the amount of $97,400.83 (“Completion Cost”), and Ownet has agreed to
accept the tender of the Completion Contractor and commits itself to complete the work set forth
in the Original Contract upon the terms and conditions set forth in the Original Contract just as
though Completion Contractor had been former Contractor in the first instance. A copy of the
Completion Contactor’s Proposal for the Project dated August 25, 2017 showing the Completion
Cost of $145,250.00 is attached hereto as Exhibit “B” and is incorporated herein by this
reference; a copy of the Completion Contactor’s Contract with the Owner for the amount of
$145,250.00 is attached hereto as Exhibit “C” and is incorporated herein by this reference;
WHEREAS, Completion Contractor has agreed to provide all bonds and insurance
required pursuant to the terms of the Original Contract;
WHEREAS, Surety has agreed to remain Liable under its Payment Bond for any valid
obligations incurred by the former Contractor to its subcontractors, laborers, trusts to which
fringe benefit contributions are owed on behalf of laborers who were employed by the Contractor
and who supplied labor for use on the Project and/or suppliers in performing work under the
Original Contract. The liability of Surety under the Payment Bond remains unaffected by this
Agreement, and Surety retains all obligations, rights and defenses pursuant to the Payment Bond;
WHEREAS, notwithstanding the provisions of the Performance Bond, Surety and Owner
have agreed to settle Owner’s claim under the Performance Bond with payment of $97,400.83,
such sum representing the difference between the Remaining Contract Balance of $47,849.17
and the Completion Cost of $145,250.00. In consideration of the tender of $97,400.83 by
Surety, Owner has agreed to release and forever discharge Surety from any and alt obligations it
might have to Owner under the Performance Bond;
NOW, THEREFORE, in consideration of the agreements and undertakings hereinafter set
forth, and for other good and valuable consideration, the receipt and adequacy being
acknowledged, the Owner, and Surety agree as follows:
AGREEMENTS
1.
The above Recitals are hereby incorporated by reference into the Terms and
Conditions of this Agreement.
2.
Surety agrees to pay to the Owner the sum of $97,400.83 in full settlement of the
claim of the Owner under the Performance Bond upon execution of this Agreement and delivery
of the check in the amount of $97,400.83, such sum representing the difference between the
Remaining Contract Balance of $47,849.17 and the Completion Cost of $145,250.00, for Owner
to use to complete the Project pursuant to the terms of the Original Contract.
3.
Owner and Surety agree, upon execution of this Agreement, to release, acquit and
forever discharge each other and their successors and assigns from any and all claims, rights,
demands and/or causes of action of whatever kind or nature which Owner or Surety has or may
ever claim to have, now or in the future, against each other under and/or by reason of the
Performance Bond. Notwithstanding the foregoing release, nothing herein shall be construed to
constitute a release of Former Contractor’s obligations under that certain General Agreement of
Indemnity (“Indemnity Agreement”) executed by Former Contractor for the benefit of Surety,
{14l323987}
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nor shall this Agreement be construed to constitute any sort of cancellation, termination or
modification of the Indemnity Agreement. Moreover, nothing in this Agreement shalt be
construed to constitute a release of Owner’s or former Contractor’s rights to pursue any
appropriate action against each othet.
4.
Owner and Completion Contractor agree to enter into a separate agreement to
complete the remaining uncompleted portion of the Original Contract for the amount of
$145,250.00 (“Completion Cost”). Completion Contractor agrees it is substituted for Former
Contractor in the Original Contract such that Completion Contractor’s relationship to the Owner
is the same as if Completion Contt-actor were the original contracting party with the Owner in
lieu of Former Contractor. Completion Contractor shall provide all bonds and insurance required
pursuant to the terms of the Original Contract and shall warranty and guarantee the work of the
former Contractor which was performed pursuant to the Original Contract.
5.
Surety acknowledges and agrees that its Payment Bond previously furnished for
the Project shall continue to remain in full force and effect, except that it is expressly agreed by
and betweeti the Owner and Surety that the scope and coverage of said Payment Bond shall be
limited to and shall only apply to statutory claims for payment by subcontractors and/or suppliers
of Former Contractor for work performed and/or materials delivered prior to its default and its
abandonment of the Project. The liability of Surety tinder the Payment Bond remains unaffected
by this Agreement, and Surety retains all obligations, rights and defenses pursuant to the
Payment Bond.
6.
This Agreement is solely for the benefit of Owner, Surety, and Completion
Contractor. Owner, Surety, and Completion Contractor do not intend by any provision of this
Agreement to create any rights in or increase the rights of any third-party beneficiaries, nor to
confer any benefit upon or enforceable rights under this Agreement or otherwise upon anyone
other than Owner, Surety, and Completion Contractor. Specifically, Owner, Surety, and
Completion Contractor acknowledge that nothing in this Agreement shall extend or increase the
rights of any third-party claimants or the liabilities or obligations of Surety under the Bonds.
This Agreement constitutes the whole of the understanding, discussions, and
7.
agreements by and between Owner and Surety. The terms and provisions of this Agreement are
contractual and not mere recitals. Owner and Surety acknowledge that there have been no oral,
written or other agreements of any kind as a condition precedent to ot to induce the execution
and delivery of this Agreement. Any written or oral discussions conducted prior to the effective
date of this Agreement shall not in any way vary or alter the terms of this Agreement.
This Agreement shall not be changed, amended or altered in any way except in
8.
writing and executed by Owner, Surety, and Completion Contractor.
This Agreement may be executed in one or more counterparts, each of which shall
9.
be deemed to be an original.
10.
California.

{141323987}
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11.
Any notices which are required to be given by the terms of this Agreement or the
Bonds shalt be made as follows:
As to the Owner:
Via U.S. Mail and Electronic Mail to:
City of Novato
922 Machin Ave.
Novato, CA 94945
Attention: Christopher Blunk
E-mail: cbtunknovato.org
As to the Surety:
Via U.S. Mail and Electronic Mail to:
American Contractors Indemnity Company
801 S. F igueroa Street, Suite 700
Los Angeles, CA 90017
Attention: Paul Guelpa
E-mail: pgue1patmhcc.com
As to the Completion Contractor:
Via U.S. Mail and Electronic Mail to:
McNabb Construction, Inc.
3527 Mt Diablo Boulevard, #306
Lafayette, CA 94549
Attention: Dave McNabb
E-mail: davemcnabb@hotrnail.com
12.
13.
and assigns.

This Agreement is effective as of the date first written above.
This Agreement shall be binding upon the parties and their respective successors

14.
In the event that one or more provisions of this Agreement shall be declared to be
invalid, illegal or unenforceable in any respect, unless such invalidity, illegality or
unenforceability shall be tantamount to a failure of consideration, the validity, legality and
enforceability of the remaining provisions contained in this Agreement shall not in any way be
affected or impaired thereby.
15.
It is understood and agreed by Owner, Surety, and Completion Contractor that
this Agreement shall be construed without regard to any presumption or other rule requiring
construction against the party causing this Agreement to be drafted.

{141323987}
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[N WITNESS WHEREOF, the parties have executed this Agreement on the date
indicated above, and each of the undersigned personally represent and warrant that they have
the full right, power and authority to execute this Agreement on behalf of the respective parties.

Dated: Ge br2% 2017

Dated: October

3,

2017

AMERICAN

INDEMNITY

THE CITY OF NOVATO
(Owner)

TitlfC:
-

Dated: Octoberf, 2017

CONTRACTORS

I

MC NABB CONSTRUCTION INC.
(Comoletion Contractor
Ry
Title:

{I413 23987)
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EXHIBIT “A”

Agreement 4740

AGREEMENT
THIS AGREEMENT is entered into as ofthe ‘%‘“ day of rv4isr, 2oç by and between
the City of Novato, a municipal corporation, County of Mann, StaWof California, hereinafter
called the “City,” and
CL’MRvi

.1t4C...

hereinafter called the “Contractor.”
WORK. For and in consideration of the payments and agreements hereinafter mentioned,
to be made and performed by the City and under the conditions expressed in the two bonds
bearing even date with these presents, and hereunto annexed, the Contractor agrees with
the City at the Contractor’s own proper cost and expense to do alt the work and furnish all
the materials, except such as are mentioned in the specifications to be furnished by the
City, necessary to construct and complete in a good, workmanlike, and substantial manner,
and to the satisfaction of the City Council of the City of Novato the work described in the
special provisions and the project plans described below, including any addenda thereto,
and also in accordance with the Department of Transportation Standard Specifications and
Plans dated May 2010, the Uniform Construction Standards of the Cities and County of
Mann, the Labor Surcharge and Equipment Rental Rates in effect on the date the work is
accomplished, and the General Prevailing Wage Rates incorporated into the special
provisions. The project specifications, project plans, Standard Plans, Standard
Specifications, Labor Surcharge and Equipment Rental Rates, and General Prevailing
Wage Rates are hereby specially referred to and by such reference made a part hereof.
The project specifications are entitled:
Bahia Mini Parks Improvements
The project plans for the work to be done are entitled:
Bahia Mini Parks Improvements
2.

TERMS AND CONDITIONS. The City hereby promises and agrees with the Contractor
to employ, and does hereby employ, the Contractor to provide the materials and to do the
work according to the terms and conditions herein contained and referred to, for the prices
set forth in the Contractor’s proposal dated
3O,
and hereby
contracts to pay the same at the time, in the manner, and upon the conditions herein set
forth; and the said parties for themselves, their heirs, executors, administrators, successors,
and assigns do hereby agree to the full performance ofthe covenants herein contained. The
Contractor shall warrant all work performed under this contract for a one (1) year period
commencing upon acceptance of the final work.
,
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11

3.

WAGES. The statement of prevailing wages appearing in the General Prevailing
Wage
Rates is hereby specifically referred to and by this reference is made a part ofthis
contract.
It is further expressly agreed by and between the parties hereto that should there
be any
conflict between the terms of this instrument and the bid or proposal of said
Contractor,
then this instrument shall control and nothing herein shall be considered as an
acceptance
of the said terms of said proposal conflicting herewith. Notwithstanding anything
to the
contrary stated herein or in any of the writings specified in paragraph 1, above,
the work
covered by this agreement is a “public work” as defined in chapter 1, Part 7 of Division
2
of the California Labor Code.

4.

WORKERS COMPENSATION. By my signature hereunder, as Contractor, I certify
that
I am aware of the provisions of Section 3700 of the Labor Code which require
every
employer to be insured against liability for Workers Compensation or to undertake
self
insurance in accordance with the provisions of that code, and I wilt comply
with such
provisions before commencing the performance of the work ofthis contract.

5.

PRICES. The Contractor agrees to receive and accept the prices set forth
in the
Contractor’s bid in the amount of $ 206, CO.Oo
as full compensation for
furnishing all materials and for doing alt the work contemplated and embraced in
this
agreement; also for all loss or damage arising out of the nature of the work aforesaid,
or
from the action of the elements, or from any unforeseen difficulties or obstructions
which
may arise or be encountered in the prosecution of the work until its acceptance
by the City
Council of the City of Novato, and for all risks of every description connected
with the
work; also, for all expenses incurred by or in consequence of the suspension
or
discontinuance of work and for well and faithfully completing the work, and
the whole
thereof, in the manner and according to the plans and specifications, and the requirements
of the City Engineer of the City ofNovato.
—,

6.

ATTORNEY’S FEES. California Civil Code Section 1717 permits the parties
to a
contract to determine if attorney’s fees shall be recoverable in any dispute,
conflict, or
controversy between the parties arising out of the terms of the agreement or either
party’s
performance or alleged failure to perform or keep any term, covenant, or condition
of the
agreement. The parties expressly decline to include an attorney’s fees ctatise
in this
contract. Notwithstanding anything to the contrary stated in this Agreement or
stated in
those documents incorporated by reference into section 1 of this Agreement
(hereinafter
referred to as “contract documents”), Labor and Materials Bonds, Performance
Bonds, Bid
Bonds, and Guaranty, neither party to this Agreement shall be entitled to recover
attorney’s
fees as a prevailing party under: 1) California Civil Code Section 1717;
2) any other
provision ofthe Jaw that permits parties to determine when attorney fees may be
recovered;
and/or 3) any other provision of the contract documents pertinent to the
work to be
performed under this Agreement in any claim, suit, action, or other formal or
informal
proceeding arising out of, or connected with, this Agreement, this Project or
Contractor’s
performance hereunder. Notwithstanding the foregoing, nothing herein stated
shalt modify
or affect the indemnification provisions (or the right to recover attorney’s fees
in enforcing
said indemnification provisions) of the special provisions or other provisions
of the
contract documents, pertinent to the work to be performed under this Agreement,
nor shall
any of the provisions ofthis section apply to any action that seeks to enforce any
provision
Section 00 52 13
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of the Bid Bond(s), Performance Bond(s), Labor and Materials Bond(s), or any other
bond(s), guarantee, or instrument of credit issued in lhvor of the City to assure or pay
for
Contractor’s performance under this Agreement. Should any action be filed that seeks
to
enforce: 1) any provision ofthe above-referenced bonds, guarantee, or instrument ofcredit;
and 2) any provision of this Agreement, the contract documents and/or special or other
provisions incorporated into this Agreement (with the exception of indemnification
provisions described in this section), a prevailing party shall only be entitted to recover
those attorney’s fees that were expended to enforce the provisions of the documents
specified in sub-paragraph 1) referenced hereinabove (i.e., bonds, guarantee, or instrument
of credit) and not the provisions ofthe documents specified in sub-paragraph 2) referenced
hereinabove.
IN WITNESS WHEREOF, the said City of Novato has, by order of its City Council
by
Ordinance No. 171, caused these presents to be subscribed by the City Manager and the seat
of
said City to be affixed and attested by the City Clerk, and the said Contractor has subscribed
his
name hereto the day and year first above written.
CITY OF NOVATO
City Manager
A proved as to form:
Assbiffity Attorney

Date

By
I

Licensed in accordance with an act providing for the registration of contractors:
LicenseNo. ‘72IZ’1
Federal Employer Identification No. 2.

1OOS2-
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Line
Quantity
I Mobilization
I
2 C-Trouble Shoot/Fix Irrigation
I
3 C-Weed Control
1
4 C-Plant Replacement
1
5 C-Picnic Tables
7
6 C-Bike Rack
I
7 C-DG
1
8 C-Troubleshoot Drinking Fountain
I
9 C-Replace/Rehab Lawn
I
10 C-Replace Vandalized Concrete
1
11 C-Remove Temp Water
I
12 B-Clear and Grub
I
13 B-Grading
I
14 B-DG and Header board Pathway
I
15 B-Irrigation
I
16 B-Sod
I
17 Plant Establishment 90 Days
I
18 Warranty Breneman’s Work
1
ITThALS

LS
LS
LS
LS
LS
SF
SF
SF
LF
SF
SF
SF
SF
SF
SF
SF
LS
LS

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

Unit Price
14,000.00
6,300.00
2,800.00
4,200.00
6,300.00
2,800.00
7,000.00
1,400.00
8,400.00
2,450.00
1,400.00
10,500.00
12,600.00

21,000.00
9,100.00

17,500.00
10,500.00
7,000.00

I

$ 14,000.00
6,300.00
$
2,800.00
$
4,200.00
$
6,300.00
$
2,800.00
$
7,000.00
$
1,400.00
$
8,400.00
$
2,450.00
$
1,400.00
$
$ 10,500.00
$ 12,600.00
$ 21,000.00
9,100.00
$
$ 17,500.00
$ 10,500.00
7,000.00
$
$ 145,250.00 I
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AGREEMENT
THIS AGREEMENT is entered into as of the
day of
by and between the City of
Novato, a municipal corporation, County of Mann, State of California, hereinafter called the “City,” and
McNabb Construction, Inc., hereinafter called the “Contractor.”
,

RECITALS
WHEREAS, on August 4, 2016 City and former Contractor, Breneman, Inc. (“former Contractor”)
entered into an Agreement (the “Original Contract”) requiring Former Contractor to furnish all labor and
material and perform all work for the work of improvement generally described as the Bahia Mini Parks
Improvement (hereinafter “Project”) in accordance with the terms and provisions of the Original Contract,
incLuding all contract documents forming a part of the Original Contract, in the amount of $206,960.00.
A copy of the Original Contract is attached hereto as Exhibit “A” and is incorporated herein by this
reference; and
WHEREAS, on July 21, 2016, as required under the terms of the Original Contract, Former Contractor
and their Surety made, executed and delivered to the City a Performance Bond No. 1001062113 (the
“Performance Bond”) in the penal sum of $206,960.00 and a Labor and Materialmen’s Bond No.
1001062113 (the “Payment Bond”), in the penal stim of $206,960.00 (collectively, the “Bonds”); and
WHEREAS, on July 13, 2017, the City made a claim against the Performance Bond due to the Former
Contractor’s performance failures and breaches of contract, including but not limited to Former Contractor
failing to perform work since May 26, 2017, unresponsiveness to letters from Owner requesting a
completion schedule, requesting project site maintenance and noticing of liquidated damages charges for
delay to contract. As of the date of Former Contractor’s failure to perform work on the Project and
abandonment of the Project, work remains to be performed under the Original Contract; and
WHEREAS, the former Contractor’s Surety acknowledged its obligation to futfill its responsibilities
under the Performance Bond, and has agreed to tender a completion contractor to complete the work under
the Original Contract to the City; and
WHEREAS, in accordance with the Former Contractor’s Surety’s obligations under the Bonds and subject
to the terms and conditions of this Agreement, former Contractor’s Surety will tender Contractor to City
to complete the remaining uncompteted portion of the Original Contract in accordance with the terms and
conditions set forth in the Original Contract just as though Contractor had been former Contractor in the
first instance. A copy of the Contactor’s Proposal for the Project dated August 25, 2017 showing the
Completion Cost of $145,250.00 is attached hereto as Exhibit “B” and is incorporated herein by this
reference; and
WHEREAS, Contractor has agreed to provide all bonds and insurance required pursuant to the terms of
the Original Contract; and
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WHEREAS, former Contractor’s Surety has agreed to remain liable under its Payment Bond for any valid
obligations incurred by the former Contractor to its subcontractors, laborers, trusts to which fringe benefit
contributions are owed on behalf of laborers who were employed by the Contractor and who supplied
tabor for use on the Project and/or suppliers in performing work under the Original Contract. The liability
of former Contractor’s Surety under the Payment Bond remains unaffected by this Agreement, and
Former Contractor’s Surety retains all obligations, rights and defenses pursuant to the Payment Bond;
NOW THEREFORE, BE IT RESOLVED, Contractor is acknowledged to complete the remaining of the
contract per the following conditions:
AGREEMENTS
WORK. for and in consideration of the payments and agreements hereinafter mentioned, to be made and
performed by the City and under the conditions expressed in the two bonds bearing even date with these
presents, and hereunto annexed, the Contractor agrees with the City at the Contractor’s own proper cost
and expense to do all the work and furnish all the materials, except such as are mentioned in the
specifications to be furnished by the City, necessary to construct and complete in a good, workmanlike,
and substantial manner, and to the satisfaction ofthe City Council ofthe City ofNovato the work described
in the special provisions and the project plans described below, including any addenda thereto, and also
in accordance with the Department of Transportation Standard Specifications and Plans dated May 2010,
the Uniform Construction Standards of the Cities and County of Mann, the Labor Surcharge and
Equipment Rental Rates in effect on the date the work is accomplished, and the GeneraL PrevaiLing Wage
Rates incorporated into the special provisions. The project special provisions, project plans, Standard
Plans, Standard Specifications, Labor Surcharge and Equipment Rental Rates, and General Prevailing
Wage Rates are hereby specially referred to and by such reference made a part hereof.
The project special provisions are entitled:
Bahia Mini Parks Improvements, CIP Project No. 15-004

The project plans are entitled:
Bahia Mini Parks Improvements, CII? Project No. 15-004
2.

TERMS AND CONDITIONS. The City hereby promises and agrees with the Contractor to employ, and
does hereby employ, the Contractor to provide the materials and to do the work according to the terms
and conditions herein contained and referred to, for the prices set forth in the Contractor’s proposal dated
August 25, 2017, and hereby contracts to pay the same at the time, in the manner, and upon the conditions
herein set forth; and the said parties for themseLves, their heirs, executors, administrators, successors, and
assigns do hereby agree to the full performance of the covenants herein contained.

3.

WAGES. The statement of prevailing wages appearing in the Generat Prevailing Wage Rates is hereby
specifically referred to and by this reference is made a part of this contract. It is further expressly agreed
by and between the parties hereto that should there be any conflict between the terms of this instrument
and the bid or proposal of said Contractor, then this instrument shall control and nothing herein shall be
considered as an acceptance of the said terms of said proposal conflicting herewith. Notwithstanding

2
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anything to the contrary stated herein or in any of the writings specified in paragraph 1, above, the work
covered by this agreement is a “public work” as defined in chapter 1, Part 7 of Division 2 of the California
Labor Code.
4.

WORKERS COMPENSATION. By my signature hereunder, as Contractor, I certify that I am aware of
the provisions of Section 3700 of the Labor Code which require every employer to be insured against
liability for Workers Compensation or to undertake self insurance in accordance with the provisions of
that code, and I will comply with such provisions before commencing the performance of the work of this
contract.

5.

PRICES. The Contractor agrees to receive and accept the prices set forth in the Contractor’s proposal
dated August 25, 2017, as full compensation for furnishing all materials and for doing all the work
contemplated and embraced in this agreement; also for all loss or damage arising out of the nature of the
work aforesaid, or from the action of the elements, or from any unforeseen difficulties or obstructions
which may arise or be encountered in the prosecution of the work until its acceptance by the City Council
of the City ofNovato, and for all risks of every description connected with the work; aLso, for aLL expenses
incurred by or in consequence of the suspension or discontinuance of work and for well and faithfully
completing the work, and the whole thereof, in the manner and according to the plans and specifications,
and the requirements of the City Engineer of the City of Novato.

6.

ATTORNEY’S FEES. California Civil Code Section 1717 permits the parties to a contract to determine
if attorney’s fees shall be recoverable in any dispute, conflict, or controversy between the parties arising
out of the terms of the agreement or either party’s performance or alleged failure to perform or keep any
term, covenant, or condition of the agreement. The parties expressly decline to include an attorney’s fees
clatise in this contract. Notwithstanding anything to the contrary stated in this Agreement or stated in those
documents incorporated by reference into section 1 of this Agreement (hereinafter referred to as “contract
documents”), Labor and Materials Bonds, Performance Bonds, Bid Bonds, and Guaranty, neither party
to this Agreement shall be entitled to recover attorney’s fees as a prevailing party under: 1) California
Civil Code Section 1717; 2) any other provision of the law that permits parties to determine when attorney
fees may be recovered; and/or 3) any other provision of the contract documents pertinent to the work to
be performed under this Agreement in any claim, suit, action, or other formal or informal proceeding
arising out of, or connected with, this Agreement, this Project or Contractor’s performance hereunder.
Notwithstanding the foregoing, nothing herein stated shall modify or affect the indemnification provisions
(or the right to recover attorney’s fees in enforcing said indemnification provisions) of the special
provisions or other provisions of the contract documents, pertinent to the work to be performed under this
Agreement, nor shall any of the provisions of this section apply to any action that seeks to enforce any
provision of the Bid Bond(s), Performance Bond(s), Labor and Materials Bond(s), or any other bond(s),
guarantee, or instrument of credit issued in favor ofthe City to assure or pay for Contractor’s performance
under this Agreement. Should any action be filed that seeks to enforce: 1) any provision of the abovereferenced bonds, guarantee, or instrument of credit; and 2) any provision of this Agreement, the contract
documents and/or special or other provisions incorporated into this Agreement (with the exception of
indemnification provisions described in this section), a prevailing party shall only be entitled to recover
those attorney’s fees that were expended to enforce the provisions of the documents specified in sub
paragraph 1) referenced hereinabove (i.e., bonds, guarantee, or instrument of credit) and not the provisions
of the documents specified in sub-paragraph 2) referenced hereinabove.
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7.

WARRANTY. Contractor agrees it is substituted for Former Contractor in the Original Contract such that
Contractor’s relationship to the City is the same as if Completion Contractor were the original contracting
party with the City in lieu of former Contractor. Contractor shall provide all bonds and insurance required
pursuant to the terms of the Original Contract and shall warranty and guarantee the work of the Former
Contractor which was performed pursuant to the Original Contract.
IN WITNESS WHEREOF, the said City of Novato has, by order of its City Council by Ordinance No.
171, caused these presents to be subscribed by the City Manager and the seal of said City to be affixed
and attested by the City Clerk, and the said Contractor has subscribed his name hereto the day and year
first above written.
CITY Of NOVATO

City Manager
Approved as to form:

City Attorney

Date

ATTEST:

City Clerk
CONTRACTOR
By
Licensed in accordance with an act providing for the registration of contractors:
License No.
Federal Employer Identification No.

4
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ATTACHMENT 3

G-5
3.
AGREEMENT 4834

AGREEMENT
THIS AGREEMENT is entered into as of the
day of A’
and between the City of
‘
Novato, a municipal corporation, County of Mann, State of California, hereinafter called the “City,” and
McNabb Construction, Inc., dba: D.K. Environmental hereinafter called the “Contractor.”
RECITALS
WHEREAS, on August 4, 2016 City and Former Contractor, Breneman, Inc. (“Former Contractor”)
entered into an Agreement (the “Original Contract”) requiring former Contractor to furnish all labor and
material and perform all work for the work of improvement generally described as the Bahia Mini Parks
Improvement (hereinafter “Project”) in accordance with the terms and provisions of the Original Contract,
including all contract documents forming a part of the Original Contract, in the amount of $206,960.00.
A copy of the Original Contract is attached hereto as Exhibit “A” and is incorporated herein by this
reference; and
WHEREAS, on July 21, 2016, as required under the terms of the Original Contract, former Contractor
and their Surety made, executed and delivered to the City a Performance Bond No. 1001062113 (the
“Performance Bond”) in the penal sum of $206,960.00 and a Labor and Materialmen’s Bond No.
1001062113 (the “Payment Bond”), in the penal sum of $206,960.00 (collectively, the “Bonds”); and
WHEREAS, on July 13, 2017, the City made a claim against the Performance Bond due to the Former
Contractor’s performance failures and breaches of contract, including but not limited to Former Contractor
failing to perform work since May 26, 2017, unresponsiveness to letters from Owner requesting a
completion schedule, requesting project site maintenance and noticing of liquidated damages charges for
delay to contract. As of the date of Former Contractor’s failure to perform work on the Project and
abandonment of the Project, work remains to be performed under the Original Contract; and
WHEREAS, the former Contractor’s Surety acknowledged its obligation to fulfill its responsibilities
under the Performance Bond, and has agreed to tender a completion contractor to complete the work under
the Original Contract to the City; and
WHEREAS, in accordance with the Former Contractor’s Surety’s obligations under the Bonds and subject
to the terms and conditions of this Agreement, Former Contractor’s Surety will tender Contractor to City
to complete the remaining uncompleted portion of the Original Contract in accordance with the terms and
conditions set forth in the Original Contract just as though Contractor had been former Contractor in the
first instance. A copy of the Contactor’s Proposal for the Project dated August 25, 2017 showing the
Completion Cost of $145,250.00 is attached hereto as Exhibit “B” and is incorporated herein by this
reference; and
WHEREAS, Contractor has agreed to provide all bonds and insurance required pursuant to the terms of
the Original Contract; and
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WHEREAS, Former Contractor’s Surety has agreed to remain liable under its Payment Bond for any valid
obligations incurred by the former Contractor to its subcontractors, laborers, trusts to which fringe benefit
contributions are owed on behalf of laborers who were employed by the Contractor and who supplied
labor for use on the Project and/or suppliers in performing work under the Original Contract. The liability
of former Contractor’s Surety under the Payment Bond remains unaffected by this Agreement, and
Former Contractor’s Surety retains all obligations, rights and defenses pursuant to the Payment Bond;
NOW THEREFORE, BE IT RESOLVED, Contractor is acknowledged to complete the remaining of the
contract per the following conditions:
AGREEMENTS
WORK. For and in consideration of the payments and agreements hereinafter mentioned, to be made and
performed by the City and under the conditions expressed in the two bonds bearing even date with these
presents, and hereunto annexed, the Contractor agrees with the City at the Contractor’s own proper cost
and expense to do all the work and furnish all the materials, except such as are mentioned in the
specifications to be furnished by the City, necessary to construct and complete in a good, workmanlike,
and substantial manner, and to the satisfaction of the City Council of the City ofNovato the work described
in the special provisions and the project plans described below, including any addenda thereto, and also
in accordance with the Department of Transportation Standard Specifications and Plans dated May 2010,
the Uniform Construction Standards of the Cities and County of Mann, the Labor Surcharge and
Equipment Rental Rates in effect on the date the work is accomplished, and the General Prevailing Wage
Rates incorporated into the special provisions. The project special provisions, project plans, Standard
Plans, Standard Specifications, Labor Surcharge and Equipment Rental Rates, and General Prevailing
Wage Rates are hereby specially referred to and by such reference made a part hereof.
The project special provisions are entitled:
Bahia Mini Parks Improvements, CIP Project No. 15-004

The project plans are entitled:
Bahia Mini Parks Improvements, CIP Project No. 15-004

2.

TERMS AND CONDITIONS. The City hereby promises and agrees with the Contractor to employ, and
does hereby employ, the Contractor to provide the materials and to do the work according to the terms
and conditions herein contained and referred to, for the prices set forth in the Contractor’s proposal dated
August 25, 2017, and hereby contracts to pay the same at the time, in the manner, and upon the conditions
herein set forth; and the said parties for themselves, their heirs, executors, administrators, successors, and
assigns do hereby agree to the full performance of the covenants herein contained.

3.

WAGES. The statement of prevailing wages appearing in the General Prevailing Wage Rates is hereby
specifically referred to and by this reference is made a part of this contract. It is further expressly agreed
by and between the parties hereto that should there be any conflict between the terms of this instrument
and the bid or proposal of said Contractor, then this instrument shall control and nothing herein shall be
considered as an acceptance of the said terms of said proposal conflicting herewith. Notwithstanding
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anything to the contrary stated herein or in any of the writings specified in paragraph 1, above, the work
covered by this agreement is a “public work” as defined in chapter 1, Part 7 of Division 2 of the California
Labor Code.
4.

WORKERS COMPENSATION. By my signature hereunder, as Contractor, I certify that I am aware of
the provisions of Section 3700 of the Labor Code which require every employer to be insured against
liability for Workers Compensation or to undertake self insurance in accordance with the provisions of
that code, and I will comply with such provisions before commencing the performance of the work of this
contract.

5.

PRICES. The Contractor agrees to receive and accept the prices set forth in the Contractor’s proposal
dated August 25, 2017, as full compensation for furnishing all materials and for doing all the work
contemplated and embraced in this agreement; also for all loss or damage arising out of the nature of the
work aforesaid, or from the action of the elements, or from any unforeseen difficulties or obstructions
which may arise or be encountered in the prosecution of the work until its acceptance by the City Council
of the City of Novato, and for all risks of every description connected with the work; also, for all expenses
incurred by or in consequence of the suspension or discontinuance of work and for well and faithfully
completing the work, and the whole thereof, in the manner and according to the plans and specifications,
and the requirements of the City Engineer of the City of Novato.

6.

ATTORNEY’S FEES. California Civil Code Section 1717 permits the parties to a contract to determine
if attorney’s fees shall be recoverable in any dispute, conflict, or controversy between the parties arising
out of the terms of the agreement or either party’s performance or alleged failure to perform or keep any
term, covenant, or condition of the agreement. The parties expressly decline to include an attorney’s fees
clause in this contract. Notwithstanding anything to the contrary stated in this Agreement or stated in those
documents incorporated by reference into section 1 of this Agreement (hereinafter referred to as “contract
documents”), Labor and Materials Bonds, Performance Bonds, Bid Bonds, and Guaranty, neither party
to this Agreement shall be entitled to recover attorney’s fees as a prevailing party under: 1) California
Civil Code Section 1717; 2) any other provision of the law that permits parties to determine when attorney
fees may be recovered; and/or 3) any other provision of the contract documents pertinent to the work to
be performed under this Agreement in any claim, suit, action, or other formal or informal proceeding
arising out of, or connected with, this Agreement, this Project or Contractor’s performance hereunder.
Notwithstanding the foregoing, nothing herein stated shall modify or affect the indemnification provisions
(or the right to recover attorney’s fees in enforcing said indemnification provisions) of the special
provisions or other provisions of the contract documents, pertinent to the work to be performed under this
Agreement, nor shall any of the provisions of this section apply to any action that seeks to enforce any
provision of the Bid Bond(s), Performance Bond(s), Labor and Materials Bond(s), or any other bond(s),
guarantee, or instrument of credit issued in favor of the City to assure or pay for Contractor’s performance
under this Agreement. Should any action be filed that seeks to enforce: 1) any provision of the abovereferenced bonds, guarantee, or instrument of credit; and 2) any provision of this Agreement, the contract
documents and/or special or other provisions incorporated into this Agreement (with the exception of
indemnification provisions described in this section), a prevailing party shall only be entitled to recover
those attorney’s fees that were expended to enforce the provisions of the documents specified in sub
paragraph 1) referenced hereinabove (i.e., bonds, guarantee, or instrument of credit) and not the provisions
of the documents specified in sub-paragraph 2) referenced hereinabove.
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7.

WARRANTY. Contractor agrees it is substituted for former Contractor in the Original Contract such that
Contractor’s relationship to the City is the same as if Completion Contractor were the original contracting
party with the City in lieu of Former Contractor. Contractor shall provide all bonds and insurance required
pursuant to the terms of the Original Contract and shall warranty and guarantee the work of the former
Contractor which was performed pursuant to the Original Contract.
IN WITNESS WHEREOF, the said City of Novato has, by order of its City Council by Ordinance No.
171, caused these presents to be subscribed by the City Manager and the seal of said City to be affixed
and attested by the City Clerk, and the said Contractor has subscribed his name hereto the day and year
first above written.
CITY Of NOVATO

/[_(

City Attorney

-_./‘1

Date

ATTEST:

City Clerk
CONTRACTOR
Byfr’
Licensed in accordance with an act providing for the registration of contractors:
License No.

2 ‘tt &

Federal Employer Identification No.

9?

O’ It
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MCNAB-1

OP ID: Sc

DATE (MMIDDNYYY)
CERTIFICATE OF LIABILITY INSURANCE

1110212017
THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.
IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. If SUBROGATION IS WAIVED. subject to
the terms and conditions of the policy, certain policies may require an endorsement. A statement on this certificate does not confer rights to the
certificate holder in lieu of such endorsement(s).
CONTACT

PRODUCER

R.L.

NAME:

R. L. Milsner, Inc.

CA License #0557311
1233 Alpine Rd

Milsner,

Inc.

I

PHONE

[, No, EXtI:

FAX
I ,ejc, No):

925’9320424

E.MAIL
ADDRESS:

Walnut Creek, CA 94596
R.L. Milsner, Inc.

925-932-2317

INSURER(S) AFFORDING COVERAGE

NAIC #

A:COIOflY Insurance Company
INSURER B National Union Fire
INSURERc:State Comp Ins. Fund of CA
INSURER

INSURED

McNabb Construction, Inc.
dba: D.K. Environmental

3527 Mt. Diablo Blvd., #306
Lafayette, CA 94549

35076

:QBE Specialty Ins. Co.
INSURER E: United Financial Casualty Co.

INSURER D

INSURER F:

COVERAGES

CERTIFICATE NUMBER:

REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

ji
LIR

A

X

UL UN

TYPE OF INSURANCE

—

f

POLICY NUMBER

FOUCY EFF

POLICY EXP

IMM/DDIYYYY) (MMIDDJYYYY)

LIMITS

COMMERCIAL GENERAL UABILIW
CLAIMS-MADE

EACH OCCURRENCE

OCCUR

GL 0061 23301

X

$

GENt AGGREGATE LIMIT APPLIES PER:
POLICY

LOG

!j’I

MCD EXP (Any one person)

s

PERSONAL&ADVINIURY

$

GENERAL AGGREGATE

$

PRODUCTS-COMP/OPAGG

s

AUTOMOBILELIABILITY

E

SCHEDULED

HIRED AUTOS

NON.OWNED
AUTOS

UMBRELLA LIAB

B

X

INGLELIMIT

EXCESS LIAB

09/30!2017 0913012018

BODILYINJURY(Perperson)

LJ OCCUR

EBU012060170

CLAIMS-MADE

0811912017 081191201$

EACH OCCURRENCE

S

4,000,00(

AGGREGATE

$

4,000,00C

$

—

WORKERS COMPENSATION

C

D

AND EMPLOYERS’ LIABILITY
ANY PRDPRIETOR/PARTNERIEXECUTIVE

OFFICER/MEMBER EXCLUDED?
(Mandatory in NH)
If yes, describe under
DESCRIPTION OF OPERATIONS below

Equipment Floater

y N
F-i

L_J

$
$

BODILY INJURY IPer accident) S
PROPERTY DAMAGE
tfraccidenII
S

I RETENTIONS

DED

08313251

X

ANYAUTO
ALL OWNED

I ,000,00C
10000t
5,00f
1,000,000
2,000,00(
included

$

08119(2017 08/1912018

PER
STATUTE
N/ A

—

X

9070751

09/05/2017 09105/2018

EL. EACH ACCIDENT

—

1,000,00(

$

EL. DISEASE-EA EMPLOYEE $

1,000,000

El. DISEASE POLICY LIMIT

I ,000,00C
I 00,00C

.

512790151

0TH.
ER

$

0612812017 06/2812018 Rental

Equip
DESCRIPTION OF OPERATIONS I LOCATIONS I VEHICLES (ACORD 101, AddItIonal ReniarRe Schedule, may be attached If more space Is required)

The City of Novato, its elected or appointed officers, officials, employees
and volunteers are included as Additional Insured as respects all California
operations of the named insured on behalf of the City, per attached
endorsements. Waiver of Subrogation applies to Worker’s Compensation
Coverage, per policy terms and conditions.

CERTIFICATE HOLDER

CANCELLATION
CITYNOV

CIty

of

Novato

922 Machin Avenue

Novato, CA 94945

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.
AUTHORIZED REPRESENTATIVE

Milsner, inc.

R.L.
© 1988-2014 ACORD CORPORATION. All rights reserved.

ACORD 25 (2014/01)

The ACORD name and logo are registered marks of ACORD

25

POLICY NUMBER:

GL0061233-O1

COMMERCIAL GENERAL LIABILITY

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ADDITIONAL INSURED OWNERS, LESSEES OR
CONTRACTORS (FORM B)
This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILiTY COVERAGE PART.
SCHEDULE
Name of Person or Organization:
Any person or organization to which you are obligated by virtue of a written contrac
t to
provide insurance such as is afforded by this policy, but only with respect to
(7) occur
rences taking place after such written contract has been executed and (2) occurr
ences re
sulting from work performed by you during the policy period, or occurrences resulti
ng from
the conduct of your business during the policy period.
A person or organization that qualifies as an “insured” under the above paragraph
of this
Endorsement shall be an additional insured solely with respect to such additional
insured’s
liability for “bodily injury,” property damage” or “personal and advertising injury”
caused in
whole or in part by your acts or omissions in the performance of “your work” for
the addi
tional insured on or at “commercial construction projects.”
For the purposes of this Endorsement, “commercial construction projects” are
defined as
buildings or structures constructed for commercial use and also include apartm
ents, hotels,
homes for the aged, dormitories or barracks. However, “commercial construction
projects”
shall not include any building or structure which, in whole or in part, contain
s individual
owner occupied units or dwellings.

(If no entry appears above, information required to complete this endorsement will be shown in the
Declarations as
applicable to this endorsement)
WHO IS AN INSURED (Section Ii) is amended to include as an insured the person or
organization shown in the
Schedule, but only with respect to liability arising out of “your work” for that insured by or
for you.

Coverage provided by this policy to the Additional Insured(s) shown in the Schedu
le
shall be primary insurance and any other insurance maintained by the Additional
Insured(s) shall be excess and non-contributory, but only if required of the Named
Insured and by written contract.

CG 20 10 11 85

Copyright, Insurance Services Office, Inc., 1984

Page 1 of I
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PRO6RESSIVE

R C MILSNER INC
P0 BOX 8797
WALNUT CREEK, CA 94596

COMMERCIAL

Policy number: 08313251
Underwritten by:
United Financial Casualty Company
Insured: MCNABB CONSTRUCTION

MCNASB CONSTRUCTION
3527 MT DIABLO 306
LAFAYETTE, CA 94549

Mailing Address
United Financial Casualty Company
P0 Box 94739
Cleveland, OH 44101

Additional insured endorsement

1-800-444-4487
For customer service, 24 hours a day,

Name of Person or Organization

7 days a week

City of Novato
The person or organization named above is an insured with respect to such liability coverage as is
afforded by the policy, hut this insurance applies to said insured only as a person liable for the conduct of
another insured and then only to the extent of that liability. We also agree with you that insurance
provided by this endorsement will be primary for any power Unit specifically described on the
Declarations Page.
Limit of Liability

Bodily Injury
Property Damage
Combined Liability

Not applicable
Not applicable
$1,000,000 each accident

All other terms, limits and provisions of this policy remain unchanged.
This endorsement applies to Policy Number: 08373251
Issued to (Name of Insured): MCNABB CONSTRUCTION

Effective date of endorsement: October 4, 2017
Form 1198 (01/04)
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ENDORSEMENT AGREEMENT

ST*TE

WAIVER OF SUBROGATION

CO MR
NAT ION
NSUF$ANCE

9070751

FUND

RENEWAL

HOME OFFICE
SAN FRANCISCO
ALL EFFECTIVE DATES ARE
AT 12:01 AM PACIFIC
STANDARD TIME OR THE
TIME IND1CATED AT
PACIFIC STANDARD TIME

EFFECTIVE OCTOBER 13, 2017 AT 12:01AM
AND EXPIRING SEPTEMBER 05, 2018 AT 12:01AM

PAGE

1OF1

D K ENVIRONMENTAL
3527 MT. DIABLO BLVD., #306
LAFAYETTE, CA 94549

ANYTHING IN THIS POLICY TO THE CONTRARY NOTWITHSTANDING,
IT IS AGREED THAT THE STATE COMPENSATION INSURANCE FUND
WAIVES ANY RIGHT OF SUBROGATION AGAINST,

CITY OF NOVATO
WHICH MIGHT ARISE BY REASON OF ANY PAYMENT UNDER THIS
POLICY IN CONNECTION WITH WORK PERFORMED BY,

D K ENVIRONMENTAL
IT IS FURTHER AGREED THAT THE INSURED SHALL MAINTAIN
PAYROLL RECORDS ACCURATELY SEGREGATING THE REMUNERATION
OF EMPLOYEES WHILE ENGAGED IN WORK FOR THE ABOVE
EMPLOYER.
IT IS FURTHER AGREED THAT PREMIUM ON THE EARNINGS OF SUCH
EMPLOYEES SHALL BE INCREASED BY 03°!..

NOTHING IN THIS ENDORSEMENT CONTAINED SHALL BE HELD TO VARY, ALTER, WAIVE
OR EXTEND ANY OF THE TERMS, CONDITIONS, AGREEMENTS, OR LiMITATIONS OF THIS
POLICY OTHER THAN AS STATED.
NOTHING ELSEWHERE IN THIS POLICY SHALL BE
HELD TO VARY, ALTER, WAIVE OR LIMIT THE TERMS, CONDITIONS, AGREEMEN
TS OR
LIMITATIONS OF THIS ENDORSEMENT.
COUNTERSIGNED AND ISSUED AT SAN FRANCISCO:

AUTHORIZED REPRESENT

SCIF FORM 10277 IREV.7-2014)

IVE

OCTOBER.J3, 21Z

PRESIDENT AND CEO
OLD OP 2T7
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