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DATE:

November 28, 2017

TO:

City Council

FROM:

John A. Abaci, Assistant City Attorney
Terrie Gillen, City Clerk

SUBJECT:

PUBLIC HEARING AND INTRODUCTION OF AN ORDINANCE OF THE
CITY COUNCIL OF THE CITY OF NOVATO AMENDING SECTION 8-10
BY ADDING SUBSECTION 8-10.7 TO THE NOVATO MUNICIPAL CODE
THEREBY REAUTHORIZING THE CABLE PEG SUPPORT FEE
IMPLEMENTED UNDER ORDINANCE NUMBER 1535

922 Machin Avenue
Novato, CA 94945
415/ 899-8900
FAX 415/ 899-8213
www.novato.org

REQUEST
Hold a public hearing, consider and possibly take action to introduce an ordinance reauthorizing
the cable PEG (public, educational, and governmental) channel support fee for all state
franchisees with expiring franchises that have been or are being renewed since the time that the
PEG fee was implemented by Ordinance Number 1535 in 2008; and, adopt the reauthorization of
this ordinance at a future City Council meeting.
BACKGROUND
The State legislature adopted the Digital Infrastructure and Video Competition Act of 2006,
set forth at California Public Utilities Code section 5800 and following (also known as AB 2987,
or “DIVCA”). This law created a process for the State to grant video service franchises
(more commonly known as “cable TV franchises”) and established the California Public
Utilities Commission (CPUC) as the sole franchising authority for new cable service providers in
the State, effectively preempting a local agency’s rights to directly franchise with cable TV
operators. Under DIVCA, some authority was retained by local cities and counties, including the
authority to collect quarterly franchise fees and establish and collect Public, Educational and
Governmental Access (PEG) fees from the City’s cable and video TV operators. Pursuant to
this authority the City adopted Ordinance number 1535 on August 12, 2008, adding
Section 8-10 to the Novato Municipal Code (which is attached). Subsection 8-10.5 now
provides that every state franchisee operating within the City limits pay a PEG support fee to the
City in an amount equal to 2% of the gross revenues for service provided within the City. On a
quarterly basis, the City receives PEG support fees from all cable franchisees operating within
the City. Annually, the City receives approximately $249,000 in total. However, the City
consistent with the provisions of DIVCA, transfers the PEG support fees to the Novato
Community Television “NCTV” which operates the Novato public access television channels.
Under federal law PEG support fees are to be utilized for capital costs and expenses.
Although generally more than one cable service provider operates under a State franchise within
each city in California, a curious provision in DIVCA provides that the PEG fee ordinance
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by cities under DIVCA “shall expire, and may be reauthorized, upon the expiration of the State
franchise.” The City has received notice that the Comcast state franchise is expiring in January
2018. Comcast has applied for a renewal of its franchise. In the abundance of caution the City
Attorney’s office recommends that the City Council adopt the attached ordinance which would, in
terms employed under DIVCA, reauthorize the cable PEG support fee ordinance by which the City
receives a continuous stream of revenue for Novato Community Television. The attached
ordinance provides that the fee is being reauthorized as to any cable franchise that expired and was
renewed since DIVCA took effect, or that expires and is renewed in the future.
RECOMMENDATION
Hold a Public Hearing and introduce the attached ordinance adding subsection 8-10.7 to section
8-10 of the Novato Municipal Code reauthorizing the cable PEG support fee ordinance.
FISCAL IMPACT
The adoption of this ordinance should ensure, to the extent possible, a steady stream of PEG
support fees revenue for NCTV from the cable franchisees within the City, which is currently
approximately $249,000.00 in total annually.
ATTACHMENTS
1.
2.

An Ordinance Of The City Council Of The City Of Novato Amending Section 8-10 By
Adding Subsection 8-10.7 To The Novato Municipal Code Thereby Reauthorizing The
Cable Peg Support Fee Implemented Under Ordinance Number 1535.
Ordinance Number 1535
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CITY COUNCIL OF THE CITY OF NOVATO
ORDINANCE NO. ________
AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
NOVATO AMENDING SECTION 8-10 BY ADDING
SUBSECTION 8-10.7 TO THE NOVATO MUNICIPAL CODE
THEREBY REAUTHORIZING THE CABLE PEG SUPPORT
FEE IMPLEMENTED UNDER ORDINANCE NUMBER 1535
WHEREAS, the Digital Infrastructure and Video Competition Act of 2006 (the “Act”, AB
2987) went into effect January 1, 2007; and
WHEREAS, the Act provides the State of California is the sole franchising authority over
video service providers operating within the City upon the termination or expiration of a City
franchise that was in effect on January 1, 2007; and
WHEREAS, the Act permits the City of Novato to establish a fee payable to the City by
video service providers holding a state franchise under the Act in order to support PEG (public,
educational, and government) channel facilities for purposes set forth under federal law; and
WHEREAS, pursuant to the Act, the City adopted Ordinance No. 1535 on August 12, 2008,
which, among other things, added Section 8-10 to the Municipal Code implementing a fee to
support PEG channel facilities in the amount of 2% of gross revenues derived from the operations
within the City of each of the state franchise holders; and
WHEREAS, Public Utilities Code Section 5870(n) of the Act provides that the PEG fee
ordinance “shall expire, and may be reauthorized, upon the expiration of the State franchise”; and
WHEREAS, the City wishes to exercise any authority that it may have now or in the future
under Public Utilities Code Section 5870(n) to reauthorize Ordinance No. 1535 as to any state
franchise that has expired or will expire; and
WHEREAS, the City Council finds that the applicability of the reauthorization procedure
in Public Utilities Code Section 5870(n) to Ordinance No. 1535 is questionable and is enacting
this ordinance out of the abundance of caution and in order to avoid the suspension, interruption,
or loss of any PEG fees which may inadvertently result from the expiration and renewal of state
franchises through the streamlined process established by DIVCA over which the City has been
given no franchising authority under state law; and
WHEREAS, the City Council finds that PEG fees are vital and necessary to the provision
of PEG access channels which both educate and promote government, education, and community
interest, as well as broadcast city meetings within the City and, for these reasons, does not wish to
intentionally or unintentionally halt, discontinue, or jeopardize the continuing stream of funding
being received from franchise holders for PEG channel uses authorized under federal law.
NOW THEREFORE, the City Council of the City of Novato does ordain as follows:
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Section 1.
Recitals Made Findings. The above recitals are hereby declared to be true and
correct and represent the findings of the City Council of the City of Novato, made in the exercise
of its independent judgment. Said findings are incorporated by this reference.
Section 2.
Subsection 8-10.7 is added to Section 8-10 of the Novato Municipal Code to
read as follows:
8-10.7 Reauthorization of Ordinance Establishing PEG fees. Pursuant to the authority provided
under Public Utilities Code Section 5870(n), Ordinance Number 1535 implementing PEG support
fees is hereby reauthorized as to any state franchise which has expired as of the effective date of
this ordinance, or will expire at any time thereafter.
Section 3.
Severability. If any provision of this ordinance or the application thereof to any
person or circumstance is held invalid, the remainder of the ordinance, including the application
of such part or provision to other persons or circumstances shall not be affected thereby and shall
continue in full force and effect. To this end, provisions of this ordinance are severable. The City
Council of the City of Novato hereby declares that it would have passed each section, subsection,
subdivision, paragraph, sentence, clause, or phrase hereof irrespective of the fact that any one or
more sections, subsections, subdivisions, paragraphs, sentences, clauses, or phrases be held
unconstitutional, invalid, or unenforceable.
Section 4.
adoption.

Effective Date. This ordinance shall become effective thirty (30) days after its

Section 5.
Posting. This ordinance shall be published in accordance with applicable
provisions of law, by either:
Publishing the entire ordinance once in a newspaper of general circulation,
published in the City of Novato, within fifteen (15) days after its passage and adoption, or
Publishing the title or appropriate summary in a newspaper of general circulation,
published in the City of Novato, at least five (5) days prior to adoption, and a second time within
fifteen (15) days after its passage and adoption with the names of those City Councilmembers
voting for and against the ordinance.
*

*

*

*

*

*

THE FOREGOING ORDINANCE was first read at a regular meeting of the Novato City Council
on the 28th day of November, 2017, and adopted at a regular meeting of the Novato City Council
on the____ day of _____, 2017.
AYES:
NOES:
ABSTAIN:
ABSENT:
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__________________________
Mayor of the City of Novato
Attest:
_________________________________
City Clerk of the City of Novato

Approved as to form:
__________________________________
City Attorney of the City of Novato
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