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STAFF REPORT 

MEETING 
DATE: May 22, 2018 

TO: City Council 

FROM: Regan M. Candelario, City Manager 
Laura McDowall, Management Analyst II 

SUBJECT: AUTHORIZE THE MAYOR TO SIGN LETTERS OF OPPOSITION TO 
AB 2923 (CHIU), SB 831 (WIECKOWSKI), AND SB 1469 (SKINNER) 

REQUEST 

Authorize the Mayor to sign letters of opposition to AB 2923 (Chiu)- San Francisco Bay Area 
Rapid Transit District: Transit-Oriented Development, SB 831 (Wieckowski) - Land Use: 
Accessory Dwelling Units and SB 1469 (Skinner) - Land Use: Accessory Dwelling Units. 

DISCUSSION 

Pursuant to City Council Policy Manual Section 3.02 (f)(3), staff received a request from 
Councilmember Pat Eklund to add an item to the May 22, 2018 agenda authorizing the Mayor to 
sign letters of opposition to AB 2923 (Chiu)- San Francisco Bay Area Rapid Transit District: 
Transit-Oriented Development, SB 831 (Wieckowski) - Land Use: Accessory Dwelling Units and 
SB 1469 (Skinner) - Land Use: Accessory Dwelling Units.  The League of California Cities also 
opposes these bills.   

AB 2923 (Chiu) San Francisco Bay Area Rapid Transit District: Transit-Oriented Development- 
Current law establishes the San Francisco Bay Area Rapid Transit District (BART) with various 
powers and duties and establishes a board of directors as the legislative body of the district. 
Existing law requires the board to determine all questions of district policy and what transit 
facilities should be acquired or constructed, and authorizes the board to establish zones within the 
district to undertake the acquisition or construction of any transit facilities.  This bill would require 
the board to adopt new transit-oriented development (TOD) guidelines by a majority vote at a duly 
noticed public meeting that establish minimum local zoning requirements for BART-owned land 
that is located on contiguous parcels larger than 0.25 acres, within 1/2 mile of an existing or 
planned BART station entrance, in areas having representation on the BART board of directors.  
AB 2923, which would essentially give the San Francisco Bay Area Rapid Transit (BART) land 
use authority over BART owned land within one-half mile of an existing or planned BART station. 
Land use regulation is a Constitutionally granted local government function of cities and counties. 
Authorizing a transit agency to regulate density, height and parking requirements transfers this 
essential local government function from their hands to a single special district. 
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SB 831 (Wieckowski) Land use: accessory dwelling units - This bill would revise the standards 
for the local ordinance to, among other things, include a prohibition on considering the square 
footage of a proposed accessory dwelling unit when calculating an allowable floor-to-area ratio 
for the lot. The bill would require that a permit application for an accessory dwelling unit be 
approved or disapproved within 60 days and would specify that if a local agency does not act on 
an application for an accessory dwelling unit within 60 days, then the application shall be deemed 
approved. SB 831 would require the ordinance for the creation of accessory dwelling units to 
designate areas where accessory dwelling units may be excluded for health and safety purposes, 
as specified. 

SB 1469 (Skinner) Land Use: Accessory Dwelling Units - The Planning and Zoning Law 
authorizes a local agency to provide by ordinance for the creation of accessory dwelling units in 
single-family and multifamily residential zones, requires the ordinance to designate areas within 
the local jurisdiction where accessory dwelling units may be permitted, and sets forth standards 
the ordinance is required to impose, including, among others, maximum unit size, parking, lot 
coverage, and height standards. The State Housing Law requires, with an exception for building 
standards adopted, amended or repealed by the State Fire Marshal, the Department of Housing and 
Community Development to propose the adoption, amendment, or repeal of building standards to 
the California Building Standards Commission. This bill would revise and recast the above-
described provisions regarding accessory dwelling units to authorize the ordinance adopted for the 
creation of accessory dwelling units to designate areas where accessory dwelling units are 
excluded for health and safety purposes based on clear findings supported by substantial evidence. 
The bill would limit the types of standards that a local agency may impose on accessory dwelling 
units, including parking, height, size, and setback requirements, and would revise certain standards 
as specified. 

SB 831 amends the same section of law as SB 1469.  It is important to ensure that these two 
measures do not move forward with conflicting language. 

SB 831 and SB 1469 would significantly amend the statewide standards that apply to locally-
adopted ordinances concerning accessory dwelling units, even though the law was thoroughly 
revised in 2016 Legislative Session. These revisions were a product of two carefully-negotiated 
bills that only became effective in January 2017, with further amendments during the 2017 
Legislative Session. All local agencies that worked in good faith to implement those laws would 
have to reopen their ordinances yet again to comply with the provisions of SB 831 and SB 1469.   

RECOMMENDATION 

Authorize the Mayor to sign letters of opposition to AB 2923, SB 831 and SB 1469. 

ATTACHMENTS 

1. Letter of Opposition to AB 2923 (Chiu)
2. Letter of Opposition to SB 831 (Wieckowski)
3. Letter of Opposition to SB 1469 (Skinner)
4. Full text of AB 2923 (Chiu) available online at:

http://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201720180AB2923
5. Full text of SB 831 (Wieckowski) available online at:

http://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201720180SB831 2

http://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201720180AB2923
http://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201720180SB831


3 

6. Full text of SB 1469 (Skinner) available online at:
http://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201720180SB1469
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May 23, 2018 

The Honorable David Chiu 
California State Assembly 
State Capitol Building, Room 4112 
Sacramento, CA 95814 

RE: AB 2923 (Chiu) San Francisco Bay Area Rapid Transit: TOD 
 

Notice of Opposition (as introduced 2/16/18) 

Dear Assembly Member Chiu: 

The City of Novato is writing to express our opposition to AB 2923, which would 
essentially give the San Francisco Bay Area Rapid Transit (BART) land use 
authority over BART owned land within one-half mile of an existing or planned 
BART station. 

It is very important to note that land use regulation is a Constitutionally granted 
local government function of cities and counties. Authorizing a transit agency to 
regulate density, height and parking requirements transfers this essential local 
government function from their hands to a single special district. 

Bestowing land use power onto a transit agency that is unaccountable to community 
members is contrary to existing law and may violate Article XI, section 11 of the 
State Constitution. In In re Werner (1900) 129 Cal.567., the court struck down a 
state statute which granted a sanitary district the power “to make and enforce all 
necessary and proper regulations for suppressing disorderly and disreputable resorts 
and houses of ill fame within the district and to determine the qualifications of 
persons authorized to sell alcohol.” The court held that the powers granted to the 
sanitary district violated Article XI, section 11 because the "police power" must be 
exercised locally by cities and counties only (as provided by the Constitution). 

The City of Novato is committed to collaboratively working with to find ways to 
spur much needed housing construction. Unfortunately, AB 2923 as presently 
drafted is not the right approach. 

Sincerely, 

Josh Fryday 
Mayor 
City of Novato 

cc:   Senator Mike McGuire, senator.mcguire@senate.ca.gov  
        Assembly Member Marc Levine, Minnie.Santillan@asm.ca.gov  

Nancy Hall Bennett, Regional Public Affairs Manager, nbennett@cacities.org 
Meg Desmond, League of California Cities, cityletters@cacities.org 
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May 23, 2018 

The Honorable Senator Bob Wieckowski 
California State Senate 
State Capitol Building, Room 4085 
Sacramento, CA 95814 
VIA FAX: 916-651-4910 

RE: SB 831 (Wieckowski) Land Use: accessory dwelling units 

Notice of Opposition 

Dear Senator Wieckowski: 

The City of Novato respectfully opposes your SB 831.  This bill would significantly 
amend the statewide standards that apply to locally-adopted ordinances concerning 
accessory dwelling units (ADUs), even though the law was thoroughly revised in 
2016 Legislative Session. These revisions were a product of two carefully-
negotiated bills that only became effective in January 2017, with further 
amendments during the 2017 Legislative Session. All local agencies that worked in 
good faith to implement those laws would have to reopen their ordinances yet again 
to comply with the provisions of SB 831.  

The last major changes to the state’s ADU law only became effective on January 1, 
2017. Since that time, counties and cities have updated their ordinances to be 
consistent with state law by designating areas where ADU’s are allowed and have 
imposed development standards consistent with the law. SB 831 reverses the 
framework of the existing law, instead requiring ordinances to identify only where 
ADUs are prohibited. This would likely require every agency that updated their 
ordinance pursuant to the last bills to reopen the revisions made in 2016 and 2017 
once again—a costly and unnecessary burden. 

SB 831 amends the same section of law as Senate Bill 1469 (Skinner). It is 
important to ensure that these two measures do not move forward with conflicting 
language. 

Existing ADU law allows units of up to 1,200 square ft. Builders of pre-fabricated 
homes have developed new models that meet this size limit and include up to four 
bedrooms and two bathrooms. Existing ADU law requires that impact fees be 
charged in proportionate to the size of the unit, so such a four-bedroom unit would 
not be charged the same fees as an efficiency-sized studio unit. Despite the fact that 
such ADUs will clearly have impacts on infrastructure similar to the impacts of a 
new single-family home, this bill would preclude the imposition of any impact fees 
designed to offset the costs of new or expanded infrastructure that residential growth 
requires. 

 SB 831 provides that ADU's "shall not be subject to impact fees, connection fees, 
capacity charges, or any other fees or charges levied by a local agency…." The 
scope of this last clause is unclear, and could invite litigation. As written, this 
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provision will be difficult to administer, and will financially harm the very same 
departments responsible for permitting ADUs and serving their future residents. 

The 2016 ADU law revisions applied only to residentially-zoned land. SB 831 
would require local agencies to approve ADUs “in areas where a single-family or 
multifamily dwelling is authorized.” The reason for this change is unclear, but the 
new language could be interpreted to mandate that ADU’s be allowed on any parcel 
with an existing single-family home, regardless of the zoning. This change will 
intensify non-conforming land uses, creating conflict with other policy goals. Under 
existing law, local agencies have discretion to allow ADUs in such contexts when 
there is an existing legal non-conforming dwelling unit. Given the potential for 
conflict, such units should continue to be discretionary on commercial, agricultural, 
or industrial lands. 

The normal rulemaking process is necessary to ensure that the public and affected 
local governments have sufficient input on the development of such regulations.  
The Department of Housing and Community Development should not be given 
authority to create guidelines that would have the effect of overriding a local land 
use ordinance without going through the formal rulemaking process under the 
Office of Administrative Law. 

The preponderance of evidence standard is inappropriate for judicial review of a 
legislative decision by elected officials to prohibit ADUs or make them a 
discretionary use in areas where additional residential construction may present a 
threat to health and safety. This will merely invite litigation in which judges will be 
asked to second-guess decisions made through democratic process. The existing 
substantial evidence standard is appropriate and sufficient. 

These are among the reasons that the City of Novato respectfully opposes SB 831. 

Sincerely, 

Josh Fryday 
Mayor 
City of Novato 

cc:   Senator Mike McGuire, senator.mcguire@senate.ca.gov  
        Assembly Member Marc Levine, Minnie.Santillan@asm.ca.gov  

Nancy Hall Bennett, Regional Public Affairs Manager, nbennett@cacities.org 
Meg Desmond, League of California Cities, cityletters@cacities.org 
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May 23, 2018 

The Honorable Senator Nancy Skinner 
State Capitol, Room 2059 
Sacramento, California 95814 
VIA FAX: 916-651-4910 

RE: SB 1469 (Skinner) – Accessory Dwelling Unit (ADU) Changes 
Notice of Opposition 

Dear Senator Skinner: 

The City of Novato respectfully opposes SB 1469. This bill would significantly 
amend the statewide standards that apply to locally-adopted ordinances concerning 
accessory dwelling units (ADUs), even though the law was thoroughly revised in 
2016 Legislative Session. These revisions were a product of two carefully-
negotiated bills that only became effective in January 2017, with further 
amendments during the 2017 Legislative Session. All local agencies that worked in 
good faith to implement those laws would have to reopen their ordinances yet again 
to comply with the provisions of SB 1469.  

The last major changes to the state’s ADU law only became effective on January 1, 
2017. Since that time, counties and cities have updated their ordinances to be 
consistent with state law by designating areas where ADU’s are allowed and have 
imposed development standards consistent with the law. SB 1469 reverses the 
framework of the existing law, instead requiring ordinances to identify only where 
ADUs are prohibited. This would likely require every agency that updated their 
ordinance pursuant to the last bills to reopen the revisions made in 2016 and 2017 
once again—a costly and unnecessary burden. 

SB 1469 amends the same section of law as Senate Bill 831 (Wieckowski). It is 
important to ensure that these two measures do not move forward with conflicting 
language. 

Current ADU law requires that local agencies allow conversions of existing space 
into an ADU. Given that this requirement supports development of additional living 
space that is largely similar to that authorized by the current optional junior 
accessory dwelling unit (JADU) law, the mandatory JADU requirement in this bill 
is unnecessary and duplicative. 

Existing ADU law allows units of up to 1,200 square ft. Builders of pre-fabricated 
homes have developed new models that meet this size limit and include up to four 
bedrooms and two bathrooms. Existing ADU law requires that impact fees be 
charged proportionate to the size of the unit, so such a four-bedroom unit would not 
be charged the same fees as an efficiency-sized studio unit. Despite the fact that 
such ADUs will clearly have impacts on infrastructure similar to the impacts of a 
new single-family home, this bill would preclude the imposition of any impact fees 
designed to offset the costs of new or expanded infrastructure that residential growth 
requires. 
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SB 1469 provides that ADU's "shall not be subject to impact fees, connection fees, 
capacity charges, or any other fees or charges levied by a local agency…." The 
scope of this last clause is unclear, and could invite litigation. As written, this 
provision will be difficult to administer, and will financially harm the very same 
departments responsible for permitting ADUs and serving their future residents. 

The 2016 ADU law revisions applied only to residentially-zoned land. SB 1469 
would require local agencies to approve ADUs “in areas where a single-family or 
multifamily dwelling is authorized.” The reason for this change is unclear, but the 
new language could be interpreted to mandate that ADU’s be allowed on any parcel 
with an existing single-family home, regardless of the zoning. This change will 
intensify non-conforming land uses, creating conflict with other policy goals. Under 
existing law, local agencies have discretion to allow ADUs in such contexts when 
there is an existing legal non-conforming dwelling unit. Given the potential for 
conflict, such units should continue to be discretionary on commercial, agricultural, 
or industrial lands. 

The normal rulemaking process is necessary to ensure that the public and affected 
local governments have sufficient input on the development of such regulations. The 
Department of Housing and Community Development should not be given authority 
to create guidelines that would have the effect of overriding a local land use 
ordinance without going through the formal rulemaking process under the Office of 
Administrative Law.  

The preponderance of evidence standard is inappropriate for judicial review of a 
legislative decision by elected officials to prohibit ADUs or make them a 
discretionary use in areas where additional residential construction may present a 
threat to health and safety. This will merely invite litigation in which judges will be 
asked to second-guess decisions made through democratic process. The existing 
substantial evidence standard is appropriate and sufficient. 

These are among the reasons that the City of Novato respectfully opposes SB 1469. 

Sincerely, 

Josh Fryday 
Mayor 
City of Novato 

cc:   Senator Mike McGuire, senator.mcguire@senate.ca.gov  
        Assembly Member Marc Levine, Minnie.Santillan@asm.ca.gov  

Nancy Hall Bennett, Regional Public Affairs Manager, nbennett@cacities.org 
Meg Desmond, League of California Cities, cityletters@cacities.org 
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