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922 Machin Avenue 
Novato, CA  94945 

415/ 899-8900 
FAX 415/ 899-8213 

www.novato.org 

STAFF REPORT 

DATE: March 27, 2018 

TO: City Council 

FROM: Bob Brown, Community Development Director 

PRESENTER: Brett Walker, Senior Planner 

SUBJECT: PUBLIC HEARING AND INTRODUCTION OF AN ORDINANCE TO 

RESCIND AN EXISTING MASTER PLAN AND APPROVE THE BAHIA 

HEIGHTS MASTER PLAN, PRECISE DEVELOPMENT PLAN AND 

DESIGN REVIEW, ADOPTION OF A RESOLUTION TO APPROVE A 

VESTING TENTATIVE SUBDIVISION MAP, ADOPTION OF A 

RESOLUTION TO VACATE A NON-ACCESS STRIP, ADOPTION OF A 

RESOLUTION TO GRANT A WATER LINE EASEMENT, AND 

APPROVAL OF A RESOLUTION TO ADOPT A MITIGATED 

NEGATIVE DECLARATION PURSUANT TO THE CALIFORNIA 

ENVIRONMENTAL QUALITY ACT FOR BAHIA HEIGHTS, A 9-LOT 

SINGLE-FAMILY RESIDENTIAL SUBDIVISION APN 143-272-07; END 

OF MISTY ROAD 

REQUEST 

Hold a public hearing; and consider (1) adopting a resolution approving a mitigated 

negative declaration (MND), (2) introducing an ordinance to rescind an existing master plan, as 

applicable to the project site, and approve the Bahia Heights Master Plan, Precise 

Development Plan, and Design Review, (3) adopting a resolution approving the Vesting 

Tentative Subdivision Map, including a Payment of an Affordable Housing In-Lieu Fee, (4) 

adopting a resolution approving a Vacation of a Non-Access Strip, and (5) adopting a resolution 

to approve a Grant of a Water Line Easement and authorize the City Manager to execute same, 

for a 9-lot single-family residential subdivision in the Bahia neighborhood, APN 143-272-07, 
end of Misty Road. 

EXECUTIVE SUMMARY 

The applicant requests approval to develop an 8.72-acre lot into nine lots for single-family 

residential use, ranging in size from 0.32 acres to 3.59 acres in size. The project site is located 

west of the Misty Road terminus, and requires an approximately 420-foot extension of Misty 

Road to access the proposed nine lots. A water line is proposed to be extended easterly from 

Laguna Vista Drive, partially through City-owned open space, to serve the project site, and a 

Vacation of a one-foot wide non-access strip is necessary for vehicular access to the site. 

The applicant is also requesting a payment of an affordable housing in-lieu fee. The proposed 

project requires approval of the following requested entitlements: CEQA Mitigated Negative 

Declaration, Master Plan, Precise Development Plan, Design Review, Vesting Tentative 

Subdivision Map, Vacation of a 1
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non-access strip, and Grant of a waterline easement. Proposed findings for each entitlement are 

included in the attached ordinance and resolutions. 

 
ENVIRONMENTAL ASSESSMENT 

 

An Initial Study was prepared in compliance with the California Environmental Quality Act 

(CEQA) and the City of Novato Environmental Review Guidelines to determine if approval of the 

entitlement actions discussed above and the subsequent construction and operation of the Project 

would result in significant environmental impacts. The Initial Study determined the Project could 

result in potentially significant impacts to the environment. However, feasible mitigation measures 

are available to avoid or reduce these impacts to a less than significant level. Therefore, a Mitigated 

Negative Declaration is recommended to be adopted for the Project. A full discussion of each 

impact is provided in the Bahia Heights Initial Study/Mitigated Negative Declaration, which is 

available to download on the project webpage at www.novato.org/bahiaheights. Additionally, draft 

mitigation measures are summarized in the Mitigation Monitoring and Reporting Program, 

attached to the CEQA resolution (Attachment No. 1). 

 
NEIGHBORHOOD MEETING 

 

A neighborhood meeting was held on December 9, 2015, to present the Project to interested 

residents/community members. The meeting notice was mailed to all property owners of record 

within a 600 foot radius and the entire Bahia neighborhood. 

 
DESIGN REVIEW RECOMMENDATION 

 

The Project was presented to the Design Review Commission (DRC) at a public workshop and 

two subsequent DRC public hearings for a formal recommendation to the Planning Commission 

and City Council. A copy of the DRC staff report and minutes of the May 3, 2017, hearing are 

available to download on the project webpage at www.novato.org/bahiaheights. On May 3, 2017, 

the DRC adopted a motion recommending that the Planning Commission and City Council 

approve the landscaping plan, street design, building architecture, and building massing. 

 
PLANNING COMMISSION RECOMMENDATION 

 

On February 12, 2018, the Planning Commission held a duly noticed public hearing to consider 

the project. The Planning Commission voted 6-0-1, with one commissioner absent, to recommend 

that the City Council approve the project and all associated entitlements. 

 
STAFF ANALYSIS 

 

The Planning Commission and Design Review Commission staff reports, incorporated herein by 

reference, include an analysis of the projects consistency with the Novato General Plan and Novato 

Municipal Code, including Chapter 19, Zoning and Chapter 9, Subdivisions. The requests for 

payment of an affordable housing in-lieu fee, grant of water line easement, vacation of non-access 

strip, and proposed open space easement are further discussed below. 
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Request for Payment of an Affordable Housing Payment In-Lieu Fee 

 

Novato Municipal Code Division 19.24 requires that all residential projects of seven (7) or more 

units shall be designed and constructed to include a certain number of affordable units, unless the 

City Council approves an in-lieu fee pursuant to NMC Section 19.24.040.B. The decision of 

whether or not to authorize the payment of an in-lieu fee shall be based on factors including but 

not limited to, location, development intensity, accessibility to public transportation, 

environmental conditions, and whether the payment of fees would better serve housing goals, 

obligations, and the production of affordable housing. 

 

The project, a 9-lot single-family residential subdivision is required to provide 0.9 (10 percent) 

affordable units. Based on the 2017 year-end average, the in-lieu fee for the project would be 

$163,818. The developer has requested that the City Council approve a payment of a fee in-lieu, 

which is at the discretion of the City Council. 

 

The project site is located approximately 2.5 miles from the nearest bus stop, located at Hwy 101 

and Atherton Avenue, and the San Marin SMART Station is located 2.8 miles from the site. The 

nearest grocery store is located over 3 miles away, and most other commercial uses, service uses, 

and schools are also located over 3 miles away. Based on the isolated location of the project site 

regarding public transit, commercial and service uses, and schools, staff believes that payment of 

an in-lieu fee would better serve the City’s affordable housing goals. 

 

Grant of Water Line Easement 

 

The applicant has requested that the City grant a water line easement to the North Marin Water 

District. The location of the proposed water line easement is depicted on Plan Set Sheets 9 and 10. 

The purpose of the easement is to extend a water line from Laguna Vista Drive to the project site. 

There is an existing easement from Laguna Vista Drive to the City-owned property; the request 

would extend the easement and allow for a water line to be constructed/installed and maintained 

by the North Marin Water District. The installation of the water line would result in the removal 

of 5 trees/tree clusters on City-owned open space property. None of the trees proposed for removal 

are considered heritage trees. A recommended Condition of Approval would require that those 

removed trees be replaced at a 3:1 (replacement:loss) ratio. A long-term management plan would 

also be required to ensure that the replacement trees are sufficiently established to increase long-

term survival rates. 

 

The Planning Commission has recommended that the City Council grant the requested water line 

easement. The Planning Commission made a finding that the granting of the water line easement 

is consistent with the Novato General Plan. The project site is designated in the General Plan Land 

Use Element for residential development. The proposed alignment is the most efficient means of 

providing water service to the development and provides redundancies within North Marin’s water 

delivery system. If the City Council were to deny the requested easement, a pump station would 

need to be installed to provide adequate water flows from existing water lines under Topaz Drive 

and near the existing terminus of Misty Court. The pump station would require electricity to power 

the pump station and long-term maintenance of the pumps. 
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Vacation of One-foot Wide Non-Access Strip 

 

The applicant has requested that the City vacate a one-foot wide non-access strip at the terminus 

of Misty Road. The non-access strip was put in place in the 1960’s when the first Bahia subdivision 

map was recorded. The non-access strip effectively prevents access to the project site. The 

Planning Commission has recommended that the City Council grant the vacation and made a 

finding that the requested vacation is consistent with the Novato General Plan. 

 

Open Space Easement 

 

Limitations on the use of the undeveloped portions of the project site were discussed at the 

Planning Commission meeting. Planning Commissioners had concerns regarding future 

homeowners proposing development on the steeper portions of the lots. An open space easement 

was discussed as a means of limiting development and also providing adequate disclosure to future 

property owners. Staff has added Condition of Approval No. 60, which requires an open space 

easement on those portions of the project site that are not intended for development. 

 

Government Code Section 51084 requires that the City Council make certain findings regarding 

an open space easement to be approved by the City, pursuant to the Open Space Easement Act of 

1974. The resolution for the Vesting Tentative Subdivision Map (Attachment 3) includes findings 

regarding the proposed open space easement’s General Plan consistency and reason for the 

preservation of the land for the City Council’s consideration. 

 

PUBLIC OUTREACH 

 

Public notices of the City Council’s March 27, 2018, public hearing for the project and its 

associated development entitlements were sent to all property owners within 600 feet of the 

boundaries of the project site, all residences located in the Bahia neighborhood, all public agencies 

potentially serving the project or having some oversight of the project's construction, all 

responsible, trustee agencies, all persons requesting notice pursuant to Novato Municipal Code 

Section 19.58.020, posted on the Project web page on the City’s website, and published in the 

Marin Independent Journal, a newspaper of local circulation, on Friday, March 16, 2018. All public 

comments received between February 6, 2018, and March 19, 2018, are included in Attachment 6. 

 

FISCAL IMPACT 

 

The Project is subject to the City’s cost recovery program. Therefore, the applicant is covering the 

cost of staff time and materials to process the entitlements required for the Project. The Project, if 

approved and constructed, would result in the creation and assessment of new residences, resulting 

in an increase of property tax revenues to the City. 

 

RECOMMENDATION 

 

Hold the public hearing and (1) adopt the resolution approving a mitigated negative declaration 

(MND); (2) introduce the ordinance to rescind an existing master plan, as applicable to the project 

site, and approve the Bahia Heights Master Plan, Precise Development Plan, and Design Review; 

(3) adopt the resolution to approve the Vesting Tentative Subdivision Map, including a Payment 

of an Affordable Housing In-Lieu Fee; (4) adopt the resolution approving a Vacation of a Non-

Access Strip; and (5) adopt the resolution approving the Grant of a Water Line Easement and 
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authorizing the City Manager to execute same for a 9-lot single-family residential subdivision in 

the Bahia neighborhood. 

 

 

ALTERNATIVES 

 

1. Adopt a Mitigated Negative Declaration, introduce the Bahia Heights Master Plan, Precise 

Development Plan and Design Review ordinance, and adopt resolutions to approve the 

Vesting Tentative Subdivision Map, Vacation of a Non-Access Strip, Grant of a Water Line 

Easement; or 

 

2. Adopt a Mitigated Negative Declaration, introduce the Bahia Heights Master Plan, Precise 

Development Plan and Design Review ordinance, and adopt resolutions to approve the Bahia 

Heights Precise Development Plan and Design Review, Vesting Tentative Subdivision Map, 

Vacation of a Non-Access Strip, Grant of a Water Line Easement with revisions; or 

 

3. Do not adopt a Mitigated Negative Declaration, and deny the Bahia Heights Master Plan, 

Precise Development Plan and Design Review ordinance, and adopt resolutions to deny the 

Bahia Heights Precise Development Plan and Design Review, Vesting Tentative Subdivision 

Map, Vacation of a Non-Access Strip, Grant of a Water Line Easement; or 

 

4. Continue the public hearing with direction to staff. 

 
ITEMS AVAILABLE FOR DOWNLOAD (www.novato.org/bahiaheights) 

 

1. Planning Commission Staff Report and attachments, dated February 12, 2018 

2. Planning Commission Minutes, dated February 12, 2018 

3. CEQA IS/MND, including all appendices, dated December 2017. 

4. Project Plans, dated September 2017 

5. Arborist’s Report 
6. DRC staff reports and minutes 

 
ATTACHMENTS 

 
1. Draft Resolution to adopt a CEQA Mitigated Negative Declaration 

2. Draft Ordinance to rescind an existing master plan, as applicable to the project site, and 

approve the Bahia Heights Master Plan, Precise Development Plan, and Design Review 

3. Draft Resolution to approve a Vesting Tentative Subdivision Map 

4. Draft Resolution to approve a Vacation of Non-Access strip 

5. Draft Resolution to approve a Grant of Water Line Easement  

6. Public Comments 
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CITY COUNCIL OF THE CITY OF NOVATO 

 

RESOLUTION NO. _____ 

 

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 

NOVATO ADOPTING A MITIGATED NEGATIVE 

DECLARATION AND APPROVING A MITIGATION 

MONITORING AND REPORTING PROGRAM FOR THE BAHIA 

HEIGHTS MASTER PLAN, PRECISE DEVELOPMENT PLAN, 

DESIGN REVIEW, GRANT OF EASEMENT, VACATION OF 

NON-ACCESS STRIP, AND VESTING TENTATIVE 

SUBDIVISION MAP, LOCATED ON AN EXTENSION OF MISTY 

ROAD; APN 143-272-07 

 

WHEREAS, the City of Novato (“City”) received applications for a master plan, precise 

development plan, design review, grant of easement, vacation of non-access strip, and vesting 

tentative subdivision map for the proposed Bahia Heights Project 9-lot residential subdivision on 

Misty Road, APN 143-272-07 (“Project”); and 

WHEREAS, the Design Review Commission held a duly noticed public hearing on May 

3, 2017, where the Design Review Commission made a recommendation that the Planning 

Commission and City Council approve the design aspects of the project; and 

WHEREAS, the City determined that the Project and its associated actions are subject to 

the environmental review requirements of the California Environmental Quality Act (CEQA); and 

WHEREAS, an Initial Study was prepared in compliance with the provisions of CEQA 

and the procedures for review set forth in the City of Novato Environmental Review Guidelines. 

The Initial Study considered the project site and its setting and the potential effects of the 

construction and operation of the Project on the basis of the technical subjects included in the 

environmental checklist provided in Appendix G of the CEQA Guidelines; and 

WHEREAS, the Initial Study determined the Project and its associated entitlement actions 

could result in potentially significant impacts to the environment in the CEQA topical areas of Air 

Quality, Biological Resources, Cultural Resources, Geology/Soils, Noise, and 

Transportation/Traffic. However, feasible mitigation measures were identified that will reduce all 

potentially significant impacts to a less-than-significant level; and 

WHEREAS, on the basis of the findings of the Initial Study, the City has prepared a 

Mitigated Negative Declaration in compliance with the California Environmental Quality Act 

(CEQA), the CEQA Guidelines as promulgated by the State Secretary of Resources, and the 

procedures for review set forth in the City of Novato Environmental Review Guidelines, finding 

that although the Project and its associated actions could have a significant effect on the 

environment, there will not be a significant effect in this case due to the implementation of the 

mitigation measures identified in the Initial Study/Mitigated Negative Declaration; and 

WHEREAS, public notices describing the City’s intent to adopt a Mitigated Negative 

Declaration for the Project and announcing a 30-day public review period beginning on December 

22, 2017, and ending on January 22, 2018, were sent to all affected property owners within 600 
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feet of the boundaries of the project site, the Office of Planning and Research (OPR) State 

Clearinghouse (SCH), all responsible and trustee agencies, Marin County Clerk, the Federated 

Indians of the Graton Rancheria, and all persons requesting notice pursuant to Section 19.58.020 

of the Novato Municipal Code; and 

WHEREAS, public notices describing the Planning Commission public hearing on the 

proposed Initial Study/Mitigated Negative Declaration prepared for the Project and its associated 

actions were sent to all affected property owners within 600-feet of the boundaries of the project 

site, all Bahia neighborhood residents, all public agencies potentially serving the Project or having 

some oversight of the Project's construction, the Federated Indians of the Graton Rancheria and all 

persons requesting notice pursuant to Section 19.58.020 of the Novato Municipal Code, and 

published in the Marin Independent Journal, a newspaper of local circulation, on February 2, 2018; 

and 

WHEREAS, the Planning Commission held a public hearing on February 12, 2018, and 

considered all oral and written comments on the Mitigated Negative Declaration, it’s 

accompanying Initial Study, the Project, and associated actions; and 

WHEREAS, at its public hearing held on February 12, 2018, the Planning Commission 

adopted a resolution recommending the City Council adopt a Mitigated Negative Declaration for 

the Project and its associated development entitlements; and 

WHEREAS, public notices announcing the time, date, and location of the City Council 

hearing regarding the Mitigated Negative Declaration and the Project and its associated 

development entitlements were sent to all affected property owners within 600 feet of the project 

site, all Bahia neighborhood residents, all public agencies potentially serving the Project or having 

some oversight of the Project’s construction, all responsible and trustee agencies, the Marin 

County Clerk, and all persons requesting notice pursuant to Section 19.58.020 of the Novato 

Municipal Code, and published in the Marin Independent Journal, a newspaper of local circulation, 

on March 16, 2018; and 

WHEREAS, the City Council held a public hearing on March 27, 2018, to consider and 

receive public testimony on the Mitigated Negative Declaration/Initial Study prior to taking action 

on the Project and its associated development entitlements.  

NOW, THEREFORE, BE IT RESOLVED that the City Council does hereby adopt a 

Mitigated Negative Declaration for the Project and its associated actions based on the following 

findings: 

Section 1. Record 

The Record of Proceedings (“Record”) upon which the City Council bases its decision 

includes, but is not limited to: (1) the Initial Study and the appendices and technical reports cited 

in and/or relied upon in preparing the Initial Study/Mitigated Negative Declaration, (2) the staff 

reports, City files and records and other documents, prepared for and/or submitted to the City 

relating to the Initial Study/Mitigated Negative Declaration, the Project, and the Project's 

associated development entitlement requests (3) the evidence, facts, findings and other 

determinations set forth in this resolution, (4) the City of Novato 1996 General Plan and its related 

EIR and the Novato Municipal Code, (5) all designs, plans, studies, data and correspondence 
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submitted by the City in connection with the Initial Study/Mitigated Negative Declaration, the 

Project, and the Project's associated development entitlement requests (6) all documentary and oral 

evidence received at public workshops, meetings, and hearings or submitted to the City during the 

comment period relating to the Initial Study/Mitigated Negative Declaration, the Project, and the 

Project's associated development entitlement requests (7) all other matters of common knowledge 

to the City Council including, but not limited to, City, state, and federal laws, policies, rules, 

regulations, reports, records and projections related to development within the City of Novato and 

its surrounding areas.   

The location and custodian of the records is the Novato Community Development 

Department, 922 Machin Avenue, Novato, California, 94945. 

Section 2. Mitigated Negative Declaration/Initial Study Considered and Adopted/Approved 

Based upon information in the Initial Study/Mitigated Negative Declaration for the Project, 

dated December 2017, the Record as described above, and all other matters deemed material and 

relevant prior to adopting this resolution, the City Council hereby adopts a Mitigated Negative 

Declaration for the Project and its associated development entitlements based on the following: 

a. The City Council finds that the proposed Initial Study/Mitigated Negative Declaration has 

been completed in compliance with the California Environmental Quality Act (California 

Public Resources Code § 21000 - 21178) and the City of Novato Environmental Review 

Guidelines; and 

b. The City Council finds that the proposed Initial Study/Mitigated Negative Declaration was 

presented to the City Council, which, at a hearing before the public, reviewed and 

considered the information contained in the Initial Study/Mitigated Negative Declaration 

prior to making a decision regarding the Project and its associated development 

entitlements; and 

c. The City Council finds that the Mitigated Negative Declaration reflects the City's 

independent judgment and analysis as Lead Agency. 

Section 3. CEQA Findings 

 

The City Council hereby adopts the Initial Study/ Mitigated Negative Declaration (IS/MND), 

dated December 2017, and based thereon and on the Record as a whole, the City Council hereby 

finds that all significant environmental effects of the Project and its associated development 

entitlement actions have been reduced to a less-than-significant level in that all significant 

environmental effects have been eliminated or substantially lessened as set forth in the IS/MND. 

Based upon the foregoing, the City Council finds, determines, and resolves that the Project and its 

associated actions will not have a significant effect upon the environment. 

 

Facts in Support of Findings: 

 

The City Council has reviewed the Draft Mitigated Negative Declaration (MND) (SCH# 

2017122063), the proposed mitigation measures for Air Quality, Biological Resources, Cultural 

Resources, Geology and Soils, Noise, and Transportation/Traffic, and the Draft Mitigation 

Monitoring and Reporting Program, dated December 2017. The City Council finds that all 
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potentially significant impacts have been reduced to a less than significant impact or avoided 

through the implementation of feasible mitigation measures. 

Section 4. Mitigation, Monitoring, and Reporting Program 

The City Council hereby adopts the mitigation measures set forth in the Mitigated Negative 

Declaration/Initial Study and further set forth in its accompanying Mitigation, Monitoring, and 

Reporting Program ("MMRP"), set forth in Exhibit A, pursuant to Public Resources Code Section 

21081.6, which is a program designed to ensure compliance with the project changes and 

mitigation measures imposed to avoid or substantially lessen the significant effects identified in 

the Mitigated Negative Declaration/Initial Study and said mitigation measures are described in the 

MMRP included therein and incorporated herein by reference. 

 

Section 5. Conditions of Approval and Indemnity and Time Limitations 

 

Conditions of Approval 

 

1. All adopted mitigation measures, detailed in the Bahia Heights IS/MND (SCH# 2017122063) 

and listed in the Mitigation Monitoring and Reporting Program (dated December 2017), shall 

be considered Conditions of Approval. 

2. Mitigation Measure AIR-1: During any construction-period ground disturbance, the applicant 

shall ensure that the project contractor implement measures to control dust and exhaust as 

follows: 

 

The following emissions control measures shall be implemented during project construction. 

The City of Novato shall verify compliance with items 1 and 9 (below) prior to issuance of 

demolition, grading, and/or building permits. Items 2 through 8 (inclusive) shall be included 

as notes on construction plans and subject to verification through field inspections. 

 

1. An inventory of construction equipment and a schedule for equipment use shall be 

submitted to the City of Novato before issuance of demolition and/or grading permits. The 

inventory shall demonstrate that the off-road-vehicle fleet used for project construction 

meets the following requirements: 

a. Through construction phasing and equipment scheduling, the project contractor shall 

limit equipment operation to a maximum of 6 hours per day for each piece of active 

equipment. 

b. All rubber-tired dozers, tractors, loaders, and backhoes used at the site shall be Tier 3 

engines and shall have Level 3 Diesel Particulate Filters. 

c. All excavators and concrete/industrial saws used at the site shall be Tier 2 engines and 

shall have Level 3 Diesel Particulate Filters. 

2. All exposed surfaces (e.g., parking areas, staging areas, soil piles, graded areas, and 

unpaved access roads) shall be watered two times per day. 

3. All haul trucks transporting soil, sand, or other loose material off site shall be covered. 

4. All visible mud or dirt track-out onto adjacent public roads shall be removed using wet 

power vacuum street sweepers at least once per day. The use of dry power sweeping is 

prohibited. 
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5. All vehicle speeds on unpaved roads shall be limited to 15 miles per hour. 

6. All roadways, driveways, and sidewalks to be paved shall be completed as soon as possible. 

Building pads shall be laid as soon as possible after grading unless seeding or soil binders 

are used. 

7. Idling times shall be minimized either by shutting equipment off when not in use or 

reducing the maximum idling time to 5 minutes (as required by the California Airborne 

Toxics Control Measure Title 13, Section 2485, of the California Code of Regulations). 

Clear signage shall be provided for construction workers at all access points. 

8. All construction equipment shall be maintained and properly tuned in accordance with 

manufacturer specifications. All equipment shall be checked by a certified mechanic and 

determined to be running in proper condition before operation. 

9. The construction contractor shall post a publicly visible sign at the project site with the 

telephone number and person to contact at the City of Novato regarding dust complaints. 

This person shall respond and take corrective action within 48 hours. The Bay Area Air 

Quality Management District’s phone number shall be visible to ensure compliance with 

applicable regulations. 

 

3. Mitigation Measure BIO-1: If tree removal or construction activities begin during the nesting 

season (February 1 through August 31), the applicant shall hire a qualified biologist to conduct 

preconstruction surveys for any raptor or other nesting migratory bird nests within or 

immediately adjacent to the project site no more than 30 days prior to the commencement of 

any construction activity or tree removal. The pre-construction surveys shall be conducted 

between February 1 and August 31, and shall follow accepted survey protocols for nesting 

birds. Trees within a 200-foot radius shall be included in the surveys. If active nests are located 

in the work area, the biologist, in consultation with the California Department of Fish and 

Wildlife (CDFW), shall establish an appropriately sized buffer around the nest within which 

no work shall be allowed until the young have successfully fledged. A 50-foot buffer shall be 

placed around passerine nests and a 250-foot buffer shall be placed around raptor nests. If the 

qualified biologist determines that a smaller buffer zone is acceptable, the size of the buffer 

zone may be reduced upon approval by CDFW. 

 

4. Mitigation Measure BIO-2: No more than 30 days prior to construction (including demolition 

work and tree trimming/removal activities), the applicant shall hire a qualified biologist to 

conduct a visual and acoustic preconstruction survey for roosting special status bats and/or 

signs of bats (i.e., guano) within 300 feet of suitable tree roosting habitat. A minimum of one 

day and one evening will be included in the visual preconstruction survey, which shall 

concentrate on the period when roosting bats are most detectable (i.e., when leaving the roosts 

between one hour before sunset and two hours after sunset). 

 

5. Mitigation Measure BIO-3: The applicant and/or construction manager shall implement the 

following mitigation measure: 

 

To mitigate impacts to approximately 0.028 acres of purple needle grass grassland as a result 

of water pipeline installation, all areas of ground disturbance shall be seeded with a native seed 

mix that includes purple needle grass and California oatgrass. Other regionally appropriate 
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species that may be included in the seed mix include blue wild-rye, California poppy 

(Eschscholzia californica), and bicolor lupine (Lupinus bicolor). The area shall be seeded in 

late fall (November or December) to coincide with the rainy season. Biodegradable erosion 

control shall be used to prevent erosion during plant establishment. 

 

The applicant and/or construction manager shall document the seed mixture and seed mixture 

application rates. 

 

6. Mitigation Measure BIO-4: The applicant and/or construction manager shall implement the 

following mitigation measure: 

 

To prevent erosion and sedimentation into the nearby ephemeral drainage during construction, 

stormwater runoff best management practices (BMPs) shall be implemented at the project site. 

These measures shall include, but are not limited to, biodegradable silt fence, straw wattles, 

and hydroseeding of bare ground. 

 

7. Mitigation Measure BIO-5: Prior to any land disturbances that may result in an impact to the 

seasonally wet area described in the CEQA MND, the applicant shall implement the following 

mitigation measure: 

A wetland delineation shall be performed to verify the presence of potentially jurisdictional 

wetland features. If the wetland feature qualifies as jurisdictional, the project proponent shall 

obtain requisite wetland regulatory permits. During the course of permitting, mitigation of 

direct impacts will be agreed upon, which may include the purchase of credits, to ensure no 

net loss of wetlands result from the proposed project and may consist of off-site mitigation of 

impacted seasonal wetland at a minimum ratio of 3:1 (preserved wetlands: impacted wetlands) 

within the Novato area watershed. 

 

8. Mitigation Measure CUL-1: The applicant shall hire a qualified archaeologist to instruct 

construction workers regarding compliance with State and Federal laws regarding 

archaeological resources to ensure compliance with the following mitigation measure.  

 

In the event that archaeological resources (sites, features, or artifacts) are exposed during 

construction activities for the proposed project, all construction work occurring within 100 feet 

of the find shall immediately stop. The Federated Indians of Graton Rancheria Tribal Heritage 

Preservation Officer shall be notified and a qualified archaeologist, meeting the Secretary of 

the Interior’s Professional Qualification Standards, will be retained to evaluate the significance 

of the find and determine whether or not additional study is warranted. Depending upon the 

significance of the find under CEQA (Section 15064.5(f); PRC 21082), the archaeologist may 

simply record the find and allow work to continue. If the discovery proves significant under 

CEQA, additional work such as preparation of an archaeological treatment plan, testing, or 

data recovery may be warranted. 

 

9. Mitigation Measure CUL-2: The applicant shall hire a qualified paleontologist to instruct 

construction workers regarding compliance with State and Federal laws regarding 

paleontological resources to ensure compliance with the following mitigation measure.  
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If a suspected paleontological fossil is encountered, project construction shall be halted within 

50 feet of the find and a qualified paleontologist shall be contacted to assess the find. If deemed 

scientifically significant, the find shall be recorded and salvaged by a qualified paleontologist. 

 

10. Mitigation Measure CUL-3: The applicant shall inform its contractor(s) of the appropriate 

procedures if human remains are encountered at the project site, and implement the following 

mitigation measure. 

 

If human remains are encountered, the City of Novato shall ensure that work is halted in the 

vicinity and the County Coroner is notified. At the same time, a qualified archaeologist shall 

be contacted to evaluate the situation. If human remains are of Native American origin, the 

County Coroner shall notify the Native American Heritage Commission within 24 hours of 

identification, pursuant to Public Resources Code Section 5097.98. 

 

11. Mitigation Measure GEO-1: The applicant shall provide a design level geotechnical 

investigation to the City Engineer to comply with the following mitigation measure. 

 

Prior to the issuance of any construction or grading permits, the design level geotechnical 

investigation shall be reviewed by the City Engineer. The proposed project shall be designed 

to comply with the recommendations made in the geotechnical investigation report prepared 

for the project by PJC & Associates, Incorporated in January 2016 and addendum letter in 

November 2016. Construction methods for the project shall incorporate all specifications, 

design criteria, and recommendations contained in the design level geotechnical investigation 

report as a condition of project approval. The following recommendations and criteria for 

design and construction of the project include but are not limited to: 

• Site grading and earthwork (stripping, excavation, and compaction) 

• Residence foundations: post tensioned concrete slabs-on-grade (vertical loads, settlement, 

and lateral loads) 

• Retaining walls (foundation, static lateral earth pressures, lateral loads, and drainage) 

• Seismic Design (site class, mapped acceleration parameters, spectral response acceleration 

parameters, and design spectral acceleration parameters) 

• Drainage (foundation subdrains and underslab subdrains) 

 

12. Mitigation Measure N-1: The following measures shall be incorporated into the proposed 

project to reduce exterior noise levels to 60 dBA Ldn or below and interior noise levels to 45 

dBA Ldn or below:  

 

To ensure noise from heating and cooling equipment will comply with the City Noise 

Ordinance, the following shall be implemented: 

• Ensure any manufacturer recommended noise control treatments are installed on residential 

mechanical equipment such that noise level associated with the generation of said 

equipment complies with the City Noise Ordinance. 

• Enclose equipment in cement blocks or other type of structure capable of achieving the 

attenuation necessary to reduce noise levels at the property line to comply with the City 

Noise Ordinance. 

• Prior to final approval of building plans, a noise analysis shall be prepared that demonstrates 

that the equipment complies with the City Noise Ordinance. 

12



 

res5140 

 

13. Mitigation Measure T-1: The applicant shall implement the following mitigation measure. 

• Modify visual site distance obstruction caused by vegetation by trimming the bushes and 

shrubs (located in the public right-of-way) at the south-west corner of the intersection; 

• Restrict parking within 25 feet along the west side of the Topaz Drive north approach to the 

Topaz Drive/Misty Road intersection; 

• Install a stop sign along the minor approach (Misty Road). A stop sign would enhance safety 

of vehicles and pedestrians using this intersection. 

 

14. Indemnity and Time Limitations 

 

a. The developer and any successor in interest, whether in whole or in part, shall defend, 

indemnify, and hold harmless the City and its agents, officers, attorneys, and employees 

from any claim, action, or proceeding brought against the City or its agents, officers, 

attorneys, or employees to attack, set aside, void, or annul the City Council’s 

recommendation to the City Council at issue herein. This indemnification shall include 

damages or fees awarded against the City, if any, costs of suit, attorney’s fees, and other 

costs and  expenses incurred in connection with such action whether incurred by the 

developer, the City, and/or parties initiating or bringing such action. 

 

b. The developer and any successor in interest, whether in whole or in part, shall defend, 

indemnify, and hold harmless the City, its agents, employees, and attorneys for all costs 

incurred in additional investigation of or study of, or for supplementing, preparing, 

redrafting, revising, or amending any document, if made necessary by said legal action and 

the developer desires to pursue securing such approvals, after initiation of such litigation, 

which are conditioned on the approval of such documents in a form and under conditions 

approved by the City Attorney. 

 

c. In the event that a claim, action, or proceeding described in no. a or b above is brought, the 

City shall promptly notify the developer of the existence of the claim, action, or proceeding, 

and the City will cooperate fully in the defense of such claim, action, or proceeding. 

Nothing herein shall prohibit the City from participating in the defense of any claim, action, 

or proceeding; the City shall retain the right to (i) approve the counsel to so defend the 

City, (ii) approve all significant decisions concerning the manner in which the defense is 

conducted, and (iii) approve any and all settlements, which approval shall not be 

unreasonably withheld. The City shall also have the right not to participate in said defense, 

except that the City agrees to cooperate with the developer in the defense of said claim, 

action, or proceeding. If the City chooses to have counsel of its own to defend any claim, 

action, or proceeding where the developer has already retained counsel to defend the City 

in such matters, the fees and expenses of the counsel selected by the City shall be paid by 

the developer. 

 

d. The developer and any successor in interest, whether in whole or in part, indemnifies the 

City for all the City’s costs, fees, and damages which the City incurs in enforcing the above 

indemnification provisions. 

 

e. Unless a shorter limitation period applies, the time within which judicial review of this 

decision must be sought is governed by California Code of Civil Procedure, Section 

1094.6. 
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f. The conditions of project approval set forth herein include certain fees, dedication 

requirements, reservation requirements, and other exactions. Pursuant to Government Code 

Section 66020(d)(1), the conditions constitute written notice of a statement of the amount 

of such fees and a description of dedications, reservations, and other exactions. You are 

hereby further notified that the 90-day approval period in which you may protest these fees, 

dedications, reservations, and other exactions pursuant to Government Code Section 

66020(a), has begun. If you fail to file a protest within this 90-day period complying with 

all of the requirements of Section 66020, you will be legally barred from later challenging 

such exactions. 

 

 

 *  *  *  *  *  * 

 

I HEREBY CERTIFY that the foregoing resolution was duly and regularly adopted by the City 

Council of the City of Novato, Marin County, California, at a meeting thereof, held on the 27th day 

of March, 2018, by the following vote, to wit:   

 

AYES:  Councilmembers 

NOES:  Councilmembers 

ABSTAIN: Councilmembers 

ABSENT: Councilmembers 

 

 

       

City Clerk of the City of Novato 

 

 

Approved as to form: 

 

 

 

       

City Attorney of the City of Novato 

 

 

 

Attachments 

 

Exhibit A – Bahia Heights CEQA Mitigation Monitoring and Reporting Program 
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Mitigation Monitoring and Reporting Program for the 
Bahia Heights Residential Subdivision 

Prepared for: 

City of Novato 
922 Machin Avenue 

Novato, California 94945 
Contact: Brett Walker 

Telephone: 415.899.8989 

Prepared by: 

DUDEK 
465 Magnolia Avenue 

Larkspur, California 94939 
Contact: Darcey Rosenblatt, Project Manager 

DECEMBER 2017 

15

bwalker
Text Box
EXHIBIT ABahia Heights CEQA Mitigation Monitoring and Reporting Program



  

16



Bahia Heights Residential Subdivision 
Mitigated Negative Declaration 

         
 i 
  
 December 2017 

TABLE OF CONTENTS 

Section Page No. 

1  INTRODUCTION..............................................................................................................1 

2  MITIGATION MONITORING AND REPORTING PROGRAM CHECKLIST .....3 

TABLE 

1 Mitigation Monitoring and Reporting Program Checklist .................................................. 3 

  

17



Bahia Heights Residential Subdivision 
Mitigated Negative Declaration 

         
 ii 
  
 December 2017 

 

INTENTIONALLY LEFT BLANK 

18



Bahia Heights Residential Subdivision 
Mitigated Negative Declaration 

         
 1 
  
 December 2017 

1 INTRODUCTION 

The California Environmental Quality Act (CEQA) requires that public agencies adopting 
mitigated negative declarations (MNDs) take affirmative steps to determine that approved 
mitigation measures are implemented subsequent to project approval. The lead or responsible 
agency must adopt a reporting and monitoring program for the mitigation measures incorporated 
into a project or included as conditions of approval. The program must be designed to ensure 
compliance with the MND during project implementation (California Public Resources Code, 
Section 21081.6(a)(1)).  

The Mitigation Monitoring and Reporting Program (MMRP) will be used by City of Novato as 
lead agency to ensure compliance with adopted mitigation measures identified in the MND for the 
Bahia Heights Residential Subdivision project (proposed project). The City of Novato, as lead 
agency pursuant to the CEQA Guidelines, will ensure that all mitigation measures are carried out.  

Implementation of the mitigation measures and project design features would reduce impacts to 
below a level of significance for air quality, biological resources, cultural resources, and hydrology 
and water quality.  

The remainder of this MMRP consists of a table that identifies the mitigation measures by resource 
for each project component. Table 1 identifies the mitigation monitoring and reporting 
requirements, including the method for verifying implementation of the mitigation measure, timing 
of verification (prior to, during, or after construction) and responsible party. Space is provided for 
sign-off following completion/implementation of the mitigation measure. The source documents 
are the MND for the proposed project.  
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2 MITIGATION MONITORING AND REPORTING PROGRAM CHECKLIST 

Table 1 
Mitigation Monitoring and Reporting Program Checklist 

Mitigation 
Measure No. Mitigation Measure/Project Design Feature 

Method of 
Verification 

Timing of Verification 
Responsible 

Party 

Completed 

Comments 
Pre 

Const. 
During 
Const. 

Post 
Cost. Initials Date 

Air Quality 
AIR-1 The following emissions control measures shall be implemented 

during project construction. The City of Novato shall verify compliance 
with items 1 and 9 (below) prior to issuance of demolition, grading, 
and/or building permits. Items 2 through 8 (inclusive) shall be included 
as notes on construction plans and subject to verification through field 
inspections. 

1. An inventory of construction equipment and a schedule for 
equipment use shall be submitted to the City of Novato 
before issuance of demolition and/or grading permits. The 
inventory shall demonstrate that the off-road-vehicle fleet 
used for project construction meets the following 
requirements: 

a. Through construction phasing and equipment 
scheduling, the project contractor shall limit 
equipment operation to a maximum of 6 hours per 
day for each piece of active equipment. 

b. All rubber-tired dozers, tractors, loaders, and 
backhoes used at the site shall be Tier 3 engines 
and shall have Level 3 Diesel Particulate Filters. 

c. All excavators and concrete/industrial saws used 
at the site shall be Tier 2 engines and shall have 
Level 3 Diesel Particulate Filters. 

2. All exposed surfaces (e.g., parking areas, staging areas, soil 
piles, graded areas, and unpaved access roads) shall be 
watered two times per day. 

Review of 
construction 

plans.  
 

Field inspections. 

X X  City of Novato    
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Table 1 
Mitigation Monitoring and Reporting Program Checklist 

Mitigation 
Measure No. Mitigation Measure/Project Design Feature 

Method of 
Verification 

Timing of Verification 
Responsible 

Party 

Completed 

Comments 
Pre 

Const. 
During 
Const. 

Post 
Cost. Initials Date 

3. All haul trucks transporting soil, sand, or other loose material 
off site shall be covered. 

4. All visible mud or dirt track-out onto adjacent public roads 
shall be removed using wet power vacuum street sweepers 
at least once per day. The use of dry power sweeping is 
prohibited. 

5. All vehicle speeds on unpaved roads shall be limited to 15 
miles per hour. 

6. All roadways, driveways, and sidewalks to be paved shall be 
completed as soon as possible. Building pads shall be laid 
as soon as possible after grading unless seeding or soil 
binders are used. 

7. Idling times shall be minimized either by shutting equipment 
off when not in use or reducing the maximum idling time to 
5 minutes (as required by the California Airborne Toxics 
Control Measure Title 13, Section 2485, of the California 
Code of Regulations). Clear signage shall be provided for 
construction workers at all access points. 

8. All construction equipment shall be maintained and properly 
tuned in accordance with manufacturer specifications. All 
equipment shall be checked by a certified mechanic and 
determined to be running in proper condition before 
operation. 

9. The construction contractor shall post a publicly visible sign 
at the project site with the telephone number and person to 
contact at the City of Novato regarding dust complaints. This 
person shall respond and take corrective action within 48 
hours. The Bay Area Air Quality Management District’s 
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Table 1 
Mitigation Monitoring and Reporting Program Checklist 

Mitigation 
Measure No. Mitigation Measure/Project Design Feature 

Method of 
Verification 

Timing of Verification 
Responsible 

Party 

Completed 

Comments 
Pre 

Const. 
During 
Const. 

Post 
Cost. Initials Date 

phone number shall be visible to ensure compliance with 
applicable regulations. 

Biological Resources 
BIO-1 If tree removal or construction activities begin during the nesting 

season (February 1 through August 31), a qualified biologist shall 
conduct preconstruction surveys for any raptor or other nesting 
migratory bird nests within or immediately adjacent to the project site 
no more than 30 days prior to the commencement of any construction 
activity or tree removal. The pre-construction surveys shall be 
conducted between February 1 and August 31, and shall follow 
accepted survey protocols for nesting birds. Trees within a 200-foot 
radius shall be included in the surveys. If active nests are located in 
the work area, the biologist, in consultation with the California 
Department of Fish and Wildlife (CDFW), shall establish an 
appropriately sized buffer around the nest within which no work shall 
be allowed until the young have successfully fledged. A 50-foot buffer 
shall be placed around passerine nests and a 250-foot buffer shall be 
placed around raptor nests. If the qualified biologist determines that a 
smaller buffer zone is acceptable, the size of the buffer zone may be 
reduced upon approval by CDFW. 

Review results of 
the pre-

construction 
survey. 

 
If a nest is 

present, monitor 
the site for 

compliance with 
mitigation 
measure. 

X X  City of Novato    

BIO-2 No more than 30 days prior to construction (including demolition work 
and tree trimming/removal activities), a qualified biologist will conduct 
a visual and acoustic preconstruction survey for roosting special-
status bats and/or signs of bats (i.e., guano) within 300 feet of suitable 
tree roosting habitat. A minimum of one day and one evening will be 
included in the visual preconstruction survey, which should 
concentrate on the period when roosting bats are most detectable (i.e., 
when leaving the roosts between one hour before sunset and two 
hours after sunset). 

Pre-construction 
surveys 30 days 

prior to 
construction 

X   City of Novato    
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Table 1 
Mitigation Monitoring and Reporting Program Checklist 

Mitigation 
Measure No. Mitigation Measure/Project Design Feature 

Method of 
Verification 

Timing of Verification 
Responsible 

Party 

Completed 

Comments 
Pre 

Const. 
During 
Const. 

Post 
Cost. Initials Date 

BIO-3 To mitigate impacts to approximately 0.028 acres of purple needle 
grass grassland as a result of water pipeline installation, all areas of 
ground disturbance shall be seeded with a native seed mix that 
includes purple needle grass and California oatgrass. Other regionally 
appropriate species that may be included in the seed mix include blue 
wild-rye, California poppy (Eschscholzia californica), and bicolor 
lupine (Lupinus bicolor). The area should be seeded in late fall 
(November or December) to coincide with the rainy season. 
Biodegradable erosion control should be used to prevent erosion 
during plant establishment. 

Construction 
Manager will 

document 
seeding 

 X X City of Novato    

BIO-4 To prevent erosion and sedimentation into the nearby ephemeral 
drainage during construction, stormwater runoff best management 
practices (BMPs) shall be implemented at the project site. These 
measures shall include, but are not limited to, biodegradable silt fence, 
straw wattles, and hydroseeding of bare ground. 

Construction 
Manager will 

document 

X X      

BIO-5 A wetland delineation shall be performed site to verify the presence 
of potentially jurisdictional wetland features. If the wetland feature 
qualifies as jurisdictional, the project proponent shall obtain requisite 
wetland regulatory permits. During the course of permitting, 
mitigation of direct impacts will be agreed upon, which may include 
the purchase of credits, to ensure no net loss of wetlands result from 
the proposed project and may consist of off-site mitigation of 
impacted seasonal wetland at a minimum ratio of 3:1 (preserved 
wetlands: impacted wetlands) within the Novato area watershed. 

Review of 
Permits 

   City of Novato    

Cultural Resources 
CUL-1 In the event that archaeological resources (sites, features, or 

artifacts) are exposed during construction activities for the proposed 
project, all construction work occurring within 100 feet of the find 
shall immediately stop. The Federated Indians of Graton Rancheria 

A qualified 
archaeologist will 

ensure that 

 X  City of Novato    
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Table 1 
Mitigation Monitoring and Reporting Program Checklist 

Mitigation 
Measure No. Mitigation Measure/Project Design Feature 

Method of 
Verification 

Timing of Verification 
Responsible 

Party 

Completed 

Comments 
Pre 

Const. 
During 
Const. 

Post 
Cost. Initials Date 

Tribal Heritage Preservation Officer shall be notified and a qualified 
archaeologist, meeting the Secretary of the Interior’s Professional 
Qualification Standards, will be retained to evaluate the significance 
of the find and determine whether or not additional study is 
warranted. Depending upon the significance of the find under CEQA 
(Section 15064.5(f); PRC 21082), the archaeologist may simply 
record the find and allow work to continue. If the discovery proves 
significant under CEQA, additional work such as preparation of an 
archaeological treatment plan, testing, or data recovery may be 
warranted. 

construction 
workers comply 
with mitigation 

measure 
consistent with 

State and Federal 
law. 

CUL-2 If a suspected paleontological fossil is encountered, project 
construction shall be halted within 50 feet of the find and a qualified 
paleontologist shall be contacted to assess the find. If deemed 
scientifically significant, the find shall be recorded and salvaged by a 
qualified paleontologist. 

A qualified 
paleontologist will 

ensure that 
construction 

workers comply 
with mitigation 

measure 
consistent with 

State and Federal 
law. 

 X  City of Novato    

CUL-3 If human remains are encountered, the City of Novato shall ensure 
that work is halted in the vicinity and the County Coroner is notified. At 
the same time, a qualified archaeologist shall be contacted to evaluate 
the situation. If human remains are of Native American origin, the 
County Coroner shall notify the Native American Heritage Commission 
within 24 hours of identification, pursuant to Public Resources Code 
Section 5097.98. 

Verification of 
compliance with 

mitigation 
measure 

consistent with 
State law. 

 X  City of Novato 
and County 

Coroner 

   

Geology and Soils 
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Table 1 
Mitigation Monitoring and Reporting Program Checklist 

Mitigation 
Measure No. Mitigation Measure/Project Design Feature 

Method of 
Verification 

Timing of Verification 
Responsible 

Party 

Completed 

Comments 
Pre 

Const. 
During 
Const. 

Post 
Cost. Initials Date 

GEO-1 Prior to the issuance of any construction or grading permits, the 
design level geotechnical investigation shall be reviewed by the 
City Engineer. The proposed project shall be designed to 
comply with the recommendations made in the geotechnical 
investigation report prepared for the project by PJC & 
Associates, Incorporated in January 2016 and addendum letter 
in November 2016. Construction methods for the project shall 
incorporate all specifications, design criteria, and 
recommendations contained in the design level geotechnical 
investigation report as a condition of project approval. The 
following recommendations and criteria for design and 
construction of the project include but are not limited to: 

• Site grading and earthwork (stripping, excavation, and 
compaction) 

• Residence foundations: post tensioned concrete 
slabs-on-grade (vertical loads, settlement, and lateral 
loads) 

• Retaining walls (foundation, static lateral earth 
pressures, lateral loads, and drainage) 

• Seismic Design (site class, mapped acceleration 
parameters, spectral response acceleration 
parameters, and design spectral acceleration 
parameters) 

• Drainage (foundation subdrains and underslab 
subdrains) 

Verification of 
compliance with 

recommendations 
made in the 
geotechnical 
investigation 

report. 

   City of Novato - 
City Engineer  

   

Noise 
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Table 1 
Mitigation Monitoring and Reporting Program Checklist 

Mitigation 
Measure No. Mitigation Measure/Project Design Feature 

Method of 
Verification 

Timing of Verification 
Responsible 

Party 

Completed 

Comments 
Pre 

Const. 
During 
Const. 

Post 
Cost. Initials Date 

N-1 To ensure noise from heating and cooling equipment would comply 
with the City Noise Ordinance, the following would be implemented: 

• Ensure any manufacturer recommended noise control 
treatments are installed on residential mechanical 
equipment such that noise level associated with the 
generation of said equipment complies with the City Noise 
Ordinance. 

• Enclose equipment in cement blocks or other type of 
structure capable of achieving the attenuation necessary to 
reduce noise levels at the property line to comply with the 
City Noise Ordinance. 

• Prior to final approval of building plans, a noise analysis shall 
be prepared that demonstrates that the equipment complies 
with the City Noise Ordinance. 

Verification of 
compliance with 

City Noise 
Ordinance. 

X X  City of Novato 
Building 
Division 

   

Transportation/Traffic 
T-1 Sight distance at the Topaz Drive /Misty Road intersection will be 

improved by incorporating the following: 
• Modify visual site distance obstruction caused by 

vegetation by trimming the bushes and shrubs at the 
south-west corner of the intersection; 

• Restrict parking within 25 feet along the west side of the 
Topaz Drive north approach to the Topaz Drive/Misty Road 
intersection;  

• Install a stop sign along the minor approach (Misty Road). 
A stop sign would enhance safety of vehicles and 
pedestrians using this intersection. 

Confirm sight 
distance 

improvements are 
completed. 

 X X City of Novato 
Public Works 
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CITY COUNCIL OF THE CITY OF NOVATO 

 

ORDINANCE NO. ______ 

 

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF 

NOVATO TO (1) RESCIND ALL PREVIOUSLY APPROVED 

MASTER PLANS AND AMENDMENTS THERETO AS 

APPLICABLE TO THE PROJECT SITE; AND (2) ADOPT A 

MASTER PLAN, PRECISE DEVELOPMENT PLAN, AND 

DESIGN REVIEW, FOR THE PROPOSED BAHIA HEIGHTS 

PROJECT, LOCATED ON AN EXTENSION OF MISTY ROAD; 

APN 143-272-07 

 

WHEREAS, among other applications, the City received a Master Plan application (P2016-

096), Precise Development Plan (P2016-097) application, and Design Review application (P2015-

084) proposing to develop the Bahia Heights project (hereafter “Project”), on Misty Road, APN 

143-272-07; and 

 

WHEREAS, Novato Municipal Code Section 19.42.060.C.3 allows for a Master Plan and 

Precise Development Plan to be combined and reviewed as a single plan; and 

WHEREAS, design review is a required component of a Precise Development Plan; and 

WHEREAS, the project site is within the bounds of the existing Bahia Master Plan, 

approved by City Council Ordinance No. 350 on April 8, 1969, and amended by City Council 

Ordinance Nos. 379, 448, 700, 778, and 799; and 

WHEREAS, an Initial Study/Mitigated Negative Declaration ("IS/MND") was prepared in 

compliance with the requirements of the California Environmental Quality Act ("CEQA") and the 

City of Novato Environmental Review Guidelines, which analyzed the Project, to determine if 

these actions would result in significant physical impacts to the environment; and 

 

 WHEREAS, the IS/MND did not identify any significant environmental impacts arising 

from the Project, or the operation and construction of the Project that could not be mitigated to a 

less than significant level; and 

 

WHEREAS, by separate resolution adopted prior hereto, the City Council adopted a 

Mitigated Negative Declaration for the Project, and did consider the IS/MND prior to making a 

decision on the Project; and 

 

WHEREAS, on May 3, 2017, the Novato Design Review Commission conducted a 

publicly noticed hearing to consider providing a recommendation to the Planning Commission and 

City Council regarding the Project's design aspects to assist the Planning Commission and City 

Council in considering the Master Plan and the other entitlements associated with the Project. The 

Design Review Commission adopted a motion recommending that the Planning Commission and 

City Council approve the design aspects for the project, based on the required findings for design 

review; and 

 

WHEREAS, public notices describing the Planning Commission's public hearing on the 

Master Plan and Precise Development Plan and the Project’s other associated development 
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entitlements were sent to all affected property owners within 600-feet of the boundaries of the 

project site, all public agencies potentially serving the Project or having some oversight of the 

Project's construction, all responsible agencies, trustee agencies, and tribal organizations, and all 

persons requesting notice pursuant to Section 19.58.020 of the Novato Municipal Code, and 

published in the Marin Independent Journal, a newspaper of local circulation, on February 2, 2018; 

and 

 

WHEREAS, the Planning Commission held a public hearing on February 12, 2018, to 

consider and receive public testimony on the master plan and precise development plan; and 

 

WHEREAS, at its public hearing on February 12, 2018, the Planning Commission adopted 

a resolution recommending the City Council adopt the Master Plan and Precise Development Plan 

for the Project; and 

 

WHEREAS, public notices announcing the time, date, and location of the City Council 

hearing regarding the Master Plan, Precise Development Plan, and Design Review (Project) and 

its associated development entitlements were sent to all affected property owners within 600 feet 

of the project site, all Bahia neighborhood residents, all public agencies potentially serving the 

Project or having some oversight of the Project’s construction, all responsible and trustee agencies, 

the Marin County Clerk, and all persons requesting notice pursuant to Section 19.58.020 of the 

Novato Municipal Code, and published in the Marin Independent Journal, a newspaper of local 

circulation, on March 16, 2018; and 

WHEREAS, the City Council held a public hearing on March 27, 2018, to consider and 

receive public testimony on the Master Plan, Precise Development Plan, and Design Review prior 

to taking action on the Project and its associated development entitlements.  

NOW, THEREFORE THE CITY COUNCIL OF THE CITY OF NOVATO DOES FIND 

AND ORDAIN AS FOLLOWS: 

 

SECTION 1: RECORD 

 

The Record of Proceedings ("Record") upon which the City Council bases its decision on the 

Master Plan and Precise Development Plan, but is not limited to: (1) the Initial Study/Mitigated 

Negative Declaration and the appendices and technical reports cited in and/or relied upon in 

preparing the Initial Study/Mitigated Negative Declaration, date December 2017, (2) the staff 

reports, City files and records and other documents, prepared for and/or submitted to the City 

relating to the Initial Study/Mitigated Negative Declaration, the proposed Master Plan and Precise 

Development Plan, and the Project's other associated development entitlement requests (3) the 

evidence, facts, findings and other determinations set forth in this resolution, (4) the City of Novato 

1996 General Plan and its related EIR and the Novato Municipal Code, (5) all designs, plans, 

studies, data and correspondence submitted to the City in connection with the Initial 

Study/Mitigated Negative Declaration, the proposed Master Plan and Precise Development Plan, 

the Project, and the Project's associated development entitlement requests (6) all documentary and 

oral evidence received at public workshops, meetings, and hearings or submitted to the City during 

the comment period relating to the Initial Study/Mitigated Negative Declaration, the Master Plan 

and Precise Development Plan, the Project, and the Project's associated development entitlement 

requests (7) all other matters of common knowledge to the City Council including, but not limited 

29



 

ord670 

to, City, state, and federal laws, policies, rules, regulations, reports, records and projections related 

to development within the City of Novato and its surrounding areas. 

 

The location and custodian of the records is the Novato Community Development 

Department, 922 Machin Avenue, Novato, California, 94945. 

 

SECTION 2: FINDINGS 

 

The City Council hereby makes the following findings as required by Section 19.42.060.E.3 of the 

Novato Municipal Code with respect to the proposed Master Plan as described in Exhibit B 

attached hereto and depicted on the Bahia Heights Plan Set, dated September 2017: 

 

a. The proposed Master Plan development is in conformance with the applicable goals and 

policies of the General Plan as set forth in the Planning Commission staff report, dated 

February 12, 2018, incorporated herein by reference; 

 

Facts in Support of Findings 

 

The City Council finds that the Bahia Heights Master Plan is consistent with the following 

General Plan Policies: LU Policy 1 Implementation of Land Use Map; LU Policy 2 

Development Consistent with General Plan; TR Policy 22 Pedestrian Facilities; EN Policy 9 

Determination of Wetlands; EN Policy 13 Views; EN Policy 23 Native Woodlands; EN Policy 

26 Trees in New Development; SF Policy 16 Fire Risk in New Development; CI Policy 1 

Compatibility of Development with Surroundings; CI Policy 3 Variety in Design; CI Policy 7 

Landscaping; CI Policy 9 Underground Utilities; CI Policy 14 Open Areas and Landscaping; 

CI Policy 15 Pedestrian Path; CI Policy 32 Public Art; Housing Policy 3.2 Design that Fits into 

the Neighborhood Context; and Housing Policy 3.3 Housing Design Principles. 

 

b. The proposed Master Plan development can be adequately, conveniently, and reasonably 

served by public conveniences, facilities, services, and utilities; and 

 

Facts in Support of Findings 

 

The City Council finds that the Master Plan, as proposed, can be adequately served by public 

streets, public sewer and water, and other necessary utilities and public conveniences. Water 

and sewer lines are proposed to be extended onto the project site, and an extension of Misty 

Road is proposed for vehicular and pedestrian access onto the site. 

 

c. The proposed Master Plan development concepts are reasonably suited to the specific 

characteristics of the site and the surrounding neighborhood; and 

 

Facts in Support of Findings 

 

The City Council finds that the project site is surrounded by low density residential 

development, and that the proposed project characteristics are similar to the surroundings, and 

the site is suitable for the proposed low density residential development. 

 

d. The location, access, density/building intensity, size and type of uses proposed in the Master 

Plan are compatible with the existing and future land uses in the surrounding neighborhood. 

30



 

ord670 

 

Facts in Support of Findings 

 

The City Council finds that the project is compatible with the density and building intensity of 

the existing and proposed surrounding land uses in the neighborhood. The nine single-family 

residential lots are well-suited for the project site. 

 

Facts in Support of Findings 

 

The City Council has reviewed the City Council staff report, dated March 27, 2018; the Planning 

Commission staff report, dated February 12, 2018; the Design Review Commission staff report, 

dated May 3, 2017; and all application materials. The City Council concurs with the 

recommendations of the Design Review Commission, recommendations of the Planning 

Commission, and City staff analysis included in said staff reports. The City Council has analyzed 

and all documents and other information listed in the Record, and finds that the Project is consistent 

with Findings a through d, listed above. 

 

 

The City Council hereby makes the following findings as required by Section 19.42.060.F.3 of the 

Novato Municipal Code with the respect to the proposed Precise Development Plan as described 

in Exhibit B attached hereto and depicted on the Bahia Heights Plan Set, dated September 2017: 

 

a. The proposed Precise Development Plan is consistent with the General Plan, any applicable 

specific plan, and the Master Plan (considered concurrently herein), as set forth in the 

Planning Commission staff report, dated February 12, 2018, incorporated herein by 

reference; 

 

Facts in Support of Findings 

 

The City Council finds that the Bahia Heights Precise Development Plan is consistent with the 

following General Plan Policies: LU Policy 1 Implementation of Land Use Map; LU Policy 2 

Development Consistent with General Plan; TR Policy 22 Pedestrian Facilities; EN Policy 9 

Determination of Wetlands; EN Policy 13 Views; EN Policy 23 Native Woodlands; EN Policy 

26 Trees in New Development; SF Policy 16 Fire Risk in New Development; CI Policy 1 

Compatibility of Development with Surroundings; CI Policy 3 Variety in Design; CI Policy 7 

Landscaping; CI Policy 9 Underground Utilities; CI Policy 14 Open Areas and Landscaping; 

CI Policy 15 Pedestrian Path; CI Policy 32 Public Art; Housing Policy 3.2 Design that Fits into 

the Neighborhood Context; and Housing Policy 3.3 Housing Design Principles. The Precise 

Development Plan is consistent with the land uses and development intensity prescribed in the 

accompanying Master Plan. 

 
b. The proposed Precise Development Plan would produce a comprehensive development of 

superior quality (e.g., appropriate variety of structure placement and orientation 

opportunities, appropriate mix of land uses and structure sizes, high quality architectural 

design, increased amounts of landscaping and open space, improved solutions to the design 

and placement of parking facilities, etc.) than might otherwise occur from more traditional 

development applications;  
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Facts in Support of Findings 

 

The proposed project design, including proposed open space easement, street design, site design 

and residential home design, as shown on the Plan Set is of a superior quality and design than 

might otherwise occur from more traditional design. The street design reduces that total amount 

of impervious surfaces, while also providing adequate on-street parking spaces and pedestrian 

accommodations. 

 

c. The design, location, shape, size, operating characteristics, and the provision of public and 

emergency vehicle access and public services and utilities (e.g., drainage, fire protection, 

sewers, water, etc.), would ensure that the proposed development would not endanger, 

jeopardize, or otherwise be detrimental to the public health, safety, or general welfare, or 

injurious to the property or improvements in the vicinity and zoning district in which the 

property is located; 

 

Facts in Support of Findings 

 

The Misty Road extension is adequate to accommodate emergency vehicle access. Additionally, 

necessary easements are proposed with the project to accommodate drainage, water and sewer 

service, and the proposed development, as proposed, would not be detrimental to the public 

health, safety, or general welfare. The Mitigated Negative Declaration, concurrently approved 

by resolution, analyzed potential impacts and found that all potential impacts have been avoided 

or reduced to a less than significant impact through mitigation measures or alterations in project 

design. 

 

d. The proposed Precise Development Plan standards are reasonably suited to the specific 

characteristics of the site, and are compatible with the existing and future land uses in the 

surrounding neighborhood;  

 

Facts in Support of Findings 

 

The proposed project is designed for compatibility with the existing Bahia neighborhood. The 

project is a low density residential development, and the development intensity is compatible 

with the existing and future land uses of the Bahia neighborhood. 

 

e. The subject site is:  

 

1) Physically suitable for the type and density/intensity of development being proposed; 

 

2) Adequate in shape and size to accommodate the use and all fences and walls, landscaping, 

loading, parking, yards, and other features required by this Zoning Ordinance; and 

 

3) Served by streets and pedestrian facilities adequate in width and pavement type to carry 

the quantity and type of traffic expected to be generated by the proposed development. 

 

Facts in Support of Findings  

 

The City Council finds that the project site is physically suitable for the proposed 

density/intensity, as demonstrated by its consistency with the General Plan and Bahia Heights 
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Master Plan. The proposed lots are of adequate shape and size to accommodate the homes and 

their ancillary uses. The proposed Misty Road extension can adequately accommodate both 

vehicular and pedestrian traffic at the project site and throughout the Bahia neighborhood. 

 

Facts in Support of Findings  

 

The City Council has reviewed the City Council staff report, dated March 27, 2018; the Planning 

Commission staff report, dated February 12, 2018; the Design Review Commission staff report, 

dated May 3, 2017; and all application materials. The City Council concurs with the 

recommendations of the Design Review Commission, recommendations of the Planning 

Commission, and City staff analysis included in said staff reports. The City Council has analyzed 

and all documents and other information listed in the Record, and finds that the Project is consistent 

with Findings a through e, listed above. 

 

The City Council hereby makes the following findings as required by Section 19.42.030.F of the 

Novato Municipal Code with the respect to the design aspects of the proposed Bahia Heights 

Master Plan and Precise Development Plan as described in Exhibit B attached hereto, and depicted 

on the Bahia Heights Plan Set, dated September 2017; Landscape Plans; and Design Development 

Plans, dated January 15, 2018: 

 

1. The design, layout, size, architectural features and general appearance of the proposed 

project is consistent with the General Plan, and any applicable Specific Plan and with the 

development standards, design guidelines and all applicable provisions of the Municipal 

Code, including this Zoning Ordinance and any approved Master Plan and Precise 

Development Plan. 

 

Facts in Support of Findings  

 

The City Council finds that the project is consistent with the Novato General Plan, Bahia 

Heights Master Plan, and Novato Municipal Code, including both the Zoning Ordinance and 

Subdivision Ordinance. 

 

2. The proposed project would maintain and enhance the community's character, provide for 

harmonious and orderly development, and create a desirable environment for the occupants, 

neighbors, and visiting public. 

 

Facts in Support of Findings  

 

The City Council finds that the proposed project, as reflected in the Plan Set, would maintain 

and enhance the community’s character. The project has been refined through the Design 

Review and Planning Commission public hearings to reflect the community’s character, provide 

for harmonious and orderly development, and will be a desirable environment for the occupants, 

neighbors, and visiting public. 

 

3. The proposed development would not be detrimental to the public health, safety, or welfare; 

is not materially injurious to the properties or improvements in the vicinity; does not interfere 

with the use and enjoyment of neighboring existing or future developments and does not 

create potential traffic, pedestrian or bicycle hazards. 
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Facts in Support of Findings  

 

The Misty Road extension is adequate to accommodate emergency vehicle access. Additionally, 

necessary easements are proposed with the project to accommodate drainage, water and sewer 

service, and the proposed development, as proposed, would not be detrimental to the public 

health, safety, or general welfare. The Mitigated Negative Declaration, concurrently approved 

by resolution, analyzed potential impacts and found that all potential impacts have been avoided 

or reduced to a less than significant impact through mitigation measures or alterations in project 

design. 

 

Facts in Support of Findings  

 

The City Council has reviewed the City Council staff report, dated March 27, 2018; the Planning 

Commission staff report, dated February 12, 2018; the Design Review Commission staff report, 

dated May 3, 2017; and all application materials. The City Council concurs with the 

recommendations of the Design Review Commission, recommendations of the Planning 

Commission, and City staff analysis included in said staff reports. The City Council has analyzed 

and all documents and other information listed in the Record, and finds that the Project is consistent 

with Findings 1 through 3, listed above. 

 

SECTION 3: APPROVAL 

 

The City Council hereby rescinds all previously approved master plans and amendments thereto 

only as applicable to the project site; and adopts a Master Plan, Precise Development Plan, and 

Design Review for the proposed Bahia Heights Project, as described in Exhibit B, and depicted in 

the Bahia Heights Plan Set, dated September 2017; Landscape Plans; and Design Development 

Plans, dated January 15, 2018, based on the findings set forth herein and subject to the Conditions 

of Approval set forth below: 

 

Conditions of Approval 

 

1. The project shall return to the Design Review Commission for final approval of minor 

architectural details, including trim, windows, and doors prior to issuance of a building permit. 

 

2. All adopted mitigation measures, detailed in the Bahia Heights IS/MND (SCH# 2017122063) 

and listed in the Mitigation Monitoring and Reporting Program (dated December 2017), shall 

be considered Conditions of Approval. 

 

3. The Project shall comply with the additional conditions of approval specified in Exhibit A 

attached hereto and incorporated herein by reference. 

 

4. Indemnity and Time Limitations 

 

a. The developer and any successor in interest, whether in whole or in part, shall defend, 

indemnify, and hold harmless the City and its agents, officers, attorneys, and employees 

from any claim, action, or proceeding brought against the City or its agents, officers, 

attorneys, or employees to attack, set aside, void, or annul the Planning Commission’s 

recommendation to the City Council at issue herein. This indemnification shall include 

damages or fees awarded against the City, if any, costs of suit, attorney’s fees, and other 
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costs and  expenses incurred in connection with such action whether incurred by the 

developer, the City, and/or parties initiating or bringing such action. 

 

b. The developer and any successor in interest, whether in whole or in part, shall defend, 

indemnify, and hold harmless the City, its agents, employees, and attorneys for all costs 

incurred in additional investigation of or study of, or for supplementing, preparing, 

redrafting, revising, or amending any document, if made necessary by said legal action and 

the developer desires to pursue securing such approvals, after initiation of such litigation, 

which are conditioned on the approval of such documents in a form and under conditions 

approved by the City Attorney. 

 

c. In the event that a claim, action, or proceeding described in no. a or b above is brought, the 

City shall promptly notify the developer of the existence of the claim, action, or proceeding, 

and the City will cooperate fully in the defense of such claim, action, or proceeding. 

Nothing herein shall prohibit the City from participating in the defense of any claim, action, 

or proceeding; the City shall retain the right to (i) approve the counsel to so defend the 

City, (ii) approve all significant decisions concerning the manner in which the defense is 

conducted, and (iii) approve any and all settlements, which approval shall not be 

unreasonably withheld. The City shall also have the right not to participate in said defense, 

except that the City agrees to cooperate with the developer in the defense of said claim, 

action, or proceeding. If the City chooses to have counsel of its own to defend any claim, 

action, or proceeding where the developer has already retained counsel to defend the City 

in such matters, the fees and expenses of the counsel selected by the City shall be paid by 

the developer. 

 

d. The developer and any successor in interest, whether in whole or in part, indemnifies the 

City for all the City’s costs, fees, and damages which the City incurs in enforcing the above 

indemnification provisions.  

 

e. Unless a shorter limitation period applies, the time within which judicial review of this 

decision must be sought is governed by California Code of Civil Procedure, Section 

1094.6. 

 

f. The conditions of project approval set forth herein include certain fees, dedication 

requirements, reservation requirements, and other exactions. Pursuant to Government Code 

Section 66020(d)(1), the conditions constitute written notice of a statement of the amount 

of such fees and a description of dedications, reservations, and other exactions. You are 

hereby further notified that the 90-day approval period in which you may protest these fees, 

dedications, reservations, and other exactions pursuant to Government Code Section 

66020(a), has begun. If you fail to file a protest within this 90-day period complying with 

all of the requirements of Section 66020, you will be legally barred from later challenging 

such exactions. 

 

 

SECTION 4: SEVERABILITY 

 

If any section, subsection, sentence, clause, phrase, or portion of this ordinance is for any reason 

held invalid or unconstitutional, such decision shall not affect the validity of the remaining portions 

of the ordinance. 
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The City Council hereby declares that it would have passed this and each section, subsection, 

clause, or phrase thereof irrespective of the fact that any one or more sections, subsections, phrases, 

or clauses be declared unconstitutional on their face or as applied. 

 

SECTION 5: PUBLICATION AND EFFECTIVE DATE 

 

This ordinance shall be published in accordance with applicable provisions of law, by either: 

 

Publishing the entire ordinance once in a newspaper of general circulation, published in 

the City of Novato, within fifteen (15) days after its passage and adoption, or 

 

Publishing the title or appropriate summary in a newspaper of general circulation, 

published in the City of Novato, at least five (5) days prior to adoption, and a second time 

within fifteen (15) days after its passage and adoption with the names of those City 

Councilmembers voting for and against the ordinance; and 

 

The ordinance shall go into effect thirty (30) days after the date of its passage and adoption. 

 

*  *  *  *  *  * 

 

THE FOREGOING ORDINANCE was first read at a regular meeting of the Novato City Council 

on the 27th day of March, 2018, and was passed and adopted at a regular meeting of the Novato 

City Council on the ______ day of ____________, 2018, by the following vote, to wit: 

 

 

AYES:          Councilmembers 

NOES:          Councilmembers 

ABSTAIN:   Councilmembers 

ABSENT:     Councilmembers 

 

 

_____________________________________ 

Mayor of the City of Novato 

 

 

Attest: 

 

 

_____________________________________ 

City Clerk of the City of Novato 

 

 

Approved as to form: 

 

 

____________________________________ 

City Attorney of the City of Novato 
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Attachments 

 

Exhibit A – Conditions of Approval 

Exhibit B – Bahia Heights Master Plan and Precise Development Plan Text 

 

 

Ref: P2016-096 
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EXHIBIT A 

Bahia Heights Conditions of Approval 

 

Mitigation Measures 

1. Mitigation Measure AIR-1: During any construction-period ground disturbance, the applicant 

shall ensure that the project contractor implement measures to control dust and exhaust as 

follows: 

 

The following emissions control measures shall be implemented during project construction. 

The City of Novato shall verify compliance with items 1 and 9 (below) prior to issuance of 

demolition, grading, and/or building permits. Items 2 through 8 (inclusive) shall be included 

as notes on construction plans and subject to verification through field inspections. 

 

1. An inventory of construction equipment and a schedule for equipment use shall be 

submitted to the City of Novato before issuance of demolition and/or grading permits. The 

inventory shall demonstrate that the off-road-vehicle fleet used for project construction 

meets the following requirements: 

a. Through construction phasing and equipment scheduling, the project contractor shall 

limit equipment operation to a maximum of 6 hours per day for each piece of active 

equipment. 

b. All rubber-tired dozers, tractors, loaders, and backhoes used at the site shall be Tier 3 

engines and shall have Level 3 Diesel Particulate Filters. 

c. All excavators and concrete/industrial saws used at the site shall be Tier 2 engines and 

shall have Level 3 Diesel Particulate Filters. 

2. All exposed surfaces (e.g., parking areas, staging areas, soil piles, graded areas, and 

unpaved access roads) shall be watered two times per day. 

3. All haul trucks transporting soil, sand, or other loose material off site shall be covered. 

4. All visible mud or dirt track-out onto adjacent public roads shall be removed using wet 

power vacuum street sweepers at least once per day. The use of dry power sweeping is 

prohibited. 

5. All vehicle speeds on unpaved roads shall be limited to 15 miles per hour. 

6. All roadways, driveways, and sidewalks to be paved shall be completed as soon as possible. 

Building pads shall be laid as soon as possible after grading unless seeding or soil binders 

are used. 

7. Idling times shall be minimized either by shutting equipment off when not in use or 

reducing the maximum idling time to 5 minutes (as required by the California Airborne 

Toxics Control Measure Title 13, Section 2485, of the California Code of Regulations). 

Clear signage shall be provided for construction workers at all access points. 

8. All construction equipment shall be maintained and properly tuned in accordance with 

manufacturer specifications. All equipment shall be checked by a certified mechanic and 

determined to be running in proper condition before operation. 
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9. The construction contractor shall post a publicly visible sign at the project site with the 

telephone number and person to contact at the City of Novato regarding dust complaints. 

This person shall respond and take corrective action within 48 hours. The Bay Area Air 

Quality Management District’s phone number shall be visible to ensure compliance with 

applicable regulations. 

 

2. Mitigation Measure BIO-1: If tree removal or construction activities begin during the nesting 

season (February 1 through August 31), the applicant shall hire a qualified biologist to conduct 

preconstruction surveys for any raptor or other nesting migratory bird nests within or 

immediately adjacent to the project site no more than 30 days prior to the commencement of 

any construction activity or tree removal. The pre-construction surveys shall be conducted 

between February 1 and August 31, and shall follow accepted survey protocols for nesting 

birds. Trees within a 200-foot radius shall be included in the surveys. If active nests are located 

in the work area, the biologist, in consultation with the California Department of Fish and 

Wildlife (CDFW), shall establish an appropriately sized buffer around the nest within which 

no work shall be allowed until the young have successfully fledged. A 50-foot buffer shall be 

placed around passerine nests and a 250-foot buffer shall be placed around raptor nests. If the 

qualified biologist determines that a smaller buffer zone is acceptable, the size of the buffer 

zone may be reduced upon approval by CDFW. 

 

3. Mitigation Measure BIO-2: No more than 30 days prior to construction (including demolition 

work and tree trimming/removal activities), the applicant shall hire a qualified biologist to 

conduct a visual and acoustic preconstruction survey for roosting special status bats and/or 

signs of bats (i.e., guano) within 300 feet of suitable tree roosting habitat. A minimum of one 

day and one evening will be included in the visual preconstruction survey, which shall 

concentrate on the period when roosting bats are most detectable (i.e., when leaving the roosts 

between one hour before sunset and two hours after sunset). 

 

4. Mitigation Measure BIO-3: The applicant and/or construction manager shall implement the 

following mitigation measure: 

 

To mitigate impacts to approximately 0.028 acres of purple needle grass grassland as a result 

of water pipeline installation, all areas of ground disturbance shall be seeded with a native seed 

mix that includes purple needle grass and California oatgrass. Other regionally appropriate 

species that may be included in the seed mix include blue wild-rye, California poppy 

(Eschscholzia californica), and bicolor lupine (Lupinus bicolor). The area shall be seeded in 

late fall (November or December) to coincide with the rainy season. Biodegradable erosion 

control shall be used to prevent erosion during plant establishment. 

 

The applicant and/or construction manager shall document the seed mixture and seed mixture 

application rates. 
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5. Mitigation Measure BIO-4: The applicant and/or construction manager shall implement the 

following mitigation measure: 

 

To prevent erosion and sedimentation into the nearby ephemeral drainage during 

construction, stormwater runoff best management practices (BMPs) shall be implemented 

at the project site. These measures shall include, but are not limited to, biodegradable silt 

fence, straw wattles, and hydroseeding of bare ground. 

 

6. Mitigation Measure BIO-5: Prior to any land disturbances that may result in an impact to the 

seasonally wet area described in the CEQA MND, the applicant shall implement the following 

mitigation measure: 

A wetland delineation shall be performed to verify the presence of potentially jurisdictional 

wetland features. If the wetland feature qualifies as jurisdictional, the project proponent shall 

obtain requisite wetland regulatory permits. During the course of permitting, mitigation of 

direct impacts will be agreed upon, which may include the purchase of credits, to ensure no 

net loss of wetlands result from the proposed project and may consist of off-site mitigation of 

impacted seasonal wetland at a minimum ratio of 3:1 (preserved wetlands: impacted wetlands) 

within the Novato area watershed. 

 

7. Mitigation Measure CUL-1: The applicant shall hire a qualified archaeologist to instruct 

construction workers regarding compliance with State and Federal laws regarding 

archaeological resources to ensure compliance with the following mitigation measure.  

 

In the event that archaeological resources (sites, features, or artifacts) are exposed during 

construction activities for the proposed project, all construction work occurring within 100 feet 

of the find shall immediately stop. The Federated Indians of Graton Rancheria Tribal Heritage 

Preservation Officer shall be notified and a qualified archaeologist, meeting the Secretary of 

the Interior’s Professional Qualification Standards, will be retained to evaluate the significance 

of the find and determine whether or not additional study is warranted. Depending upon the 

significance of the find under CEQA (Section 15064.5(f); PRC 21082), the archaeologist may 

simply record the find and allow work to continue. If the discovery proves significant under 

CEQA, additional work such as preparation of an archaeological treatment plan, testing, or 

data recovery may be warranted. 

 

8. Mitigation Measure CUL-2: The applicant shall hire a qualified paleontologist to instruct 

construction workers regarding compliance with State and Federal laws regarding 

paleontological resources to ensure compliance with the following mitigation measure.  

 

If a suspected paleontological fossil is encountered, project construction shall be halted within 

50 feet of the find and a qualified paleontologist shall be contacted to assess the find. If deemed 

scientifically significant, the find shall be recorded and salvaged by a qualified paleontologist. 
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9. Mitigation Measure CUL-3: The applicant shall inform its contractor(s) of the appropriate 

procedures if human remains are encountered at the project site, and implement the following 

mitigation measure. 

 

If human remains are encountered, the City of Novato shall ensure that work is halted in the 

vicinity and the County Coroner is notified. At the same time, a qualified archaeologist shall 

be contacted to evaluate the situation. If human remains are of Native American origin, the 

County Coroner shall notify the Native American Heritage Commission within 24 hours of 

identification, pursuant to Public Resources Code Section 5097.98. 

 

10. Mitigation Measure GEO-1: The applicant shall provide a design level geotechnical 

investigation to the City Engineer to comply with the following mitigation measure. 

 

Prior to the issuance of any construction or grading permits, the design level geotechnical 

investigation shall be reviewed by the City Engineer. The proposed project shall be designed 

to comply with the recommendations made in the geotechnical investigation report prepared 

for the project by PJC & Associates, Incorporated in January 2016 and addendum letter in 

November 2016. Construction methods for the project shall incorporate all specifications, 

design criteria, and recommendations contained in the design level geotechnical investigation 

report as a condition of project approval. The following recommendations and criteria for 

design and construction of the project include but are not limited to: 

• Site grading and earthwork (stripping, excavation, and compaction) 

• Residence foundations: post tensioned concrete slabs-on-grade (vertical loads, settlement, 

and lateral loads) 

• Retaining walls (foundation, static lateral earth pressures, lateral loads, and drainage) 

• Seismic Design (site class, mapped acceleration parameters, spectral response acceleration 

parameters, and design spectral acceleration parameters) 

• Drainage (foundation subdrains and underslab subdrains) 

 

11. Mitigation Measure N-1: The following measures shall be incorporated into the proposed 

project to reduce exterior noise levels to 60 dBA Ldn or below and interior noise levels to 45 

dBA Ldn or below:  

 

To ensure noise from heating and cooling equipment will comply with the City Noise 

Ordinance, the following shall be implemented: 

• Ensure any manufacturer recommended noise control treatments are installed on residential 

mechanical equipment such that noise level associated with the generation of said 

equipment complies with the City Noise Ordinance. 

• Enclose equipment in cement blocks or other type of structure capable of achieving the 

attenuation necessary to reduce noise levels at the property line to comply with the City 

Noise Ordinance. 

• Prior to final approval of building plans, a noise analysis shall be prepared that demonstrates 

that the equipment complies with the City Noise Ordinance. 

 

 

 

41



 

 

12. Mitigation Measure T-1: The applicant shall implement the following mitigation measure. 

• Modify visual site distance obstruction caused by vegetation by trimming the bushes and 

shrubs (located in the public right-of-way) at the south-west corner of the intersection; 

• Restrict parking within 25 feet along the west side of the Topaz Drive north approach to the 

Topaz Drive/Misty Road intersection; 

• Install a stop sign along the minor approach (Misty Road). A stop sign would enhance safety 

of vehicles and pedestrians using this intersection. 

 

The following conditions of approval shall be met to the satisfaction of the Novato Public Works 

- Engineering Division, as detailed in the Engineering Division memo dated March 1, 2018: 

General Conditions of Approval: 

 

13. Applicant shall design and construct all necessary and required improvements and facilities in 

accordance with Chapter V – Development Standards of the Novato Municipal Code (NMC) 

and the Uniform Construction Standards All Cities and County of Marin (as modified by 

Memorandum dated 09/09/14), unless specific design exceptions have been approved. Approval 

of a site plan depicting improvements that do not conform to the NMC does not constitute 

approval of a design exception, unless explicitly stated herein or in another approved City 

resolution. 

 

14. Applicant shall be responsible for all City plan check, map check and inspection costs.  The 

Applicant shall enter into a Cost Recovery Agreement and deposit funds with the City upon 

the initiation of plan check services.  The amount of the initial deposit shall be determined by 

the City Engineer.  Additional funds may be required based upon actual plan check, map check 

and inspection costs.   

15. Applicant shall submit for review and approval Improvement Plans prepared by a California 

Registered Civil Engineer for all necessary and required on-site and off-site public and private 

improvements.  The Improvement Plans shall identify include all existing and proposed 

utilities, above and below ground, including water, sanitary sewer, storm sewer, telephone, 

cable television, electricity, natural gas, transformers, vaults and meters.  The final plan set 

shall include all civil, landscape and joint trench drawings under a single cover sheet.  

Improvement Plans must be approved by the City Engineer prior to any on-site or off-site 

construction.  An Encroachment Permit is required for any work within City right of way.  An 

Encroachment Permit will not be issued prior to the approval of the Improvement Plans and 

the execution of a Subdivision Improvement Agreement. 

16. All existing and proposed electrical and communications lines, service cabinets, and devices, 

both on the site and along its frontages, shall be placed underground at the Applicant’s expense.  

All pull boxes, junction structures, service cabinets, vaults, valves and similar devices shall be 

installed behind the back edge of walkways or within a public utility easement, at locations 

approved by the City Engineer.  If any utility appurtenances are permitted to be above ground, 

such as vaults and boxes, they shall be painted a color approved by the City.  New 

improvements within existing and proposed utility easements shall be subject to the approval 

of the appropriate utility company 
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17. Unless otherwise explicitly permitted, all existing wells, septic tanks and/or underground fuel 

storage tanks shall be abandoned under permit and inspection of Marin County Department of 

Environmental Health Services or other designated agency.  If there are none, the project 

engineer shall provide a letter describing the scope of the search done to make this 

determination.  This condition shall be satisfied prior to approval of the Improvement Plans.  

No new well or septic systems are permitted on the subject property. 

18. A detailed Soils Investigation/Geotechnical Report shall be prepared and submitted for review 

with the initial submittal of the Improvement Plans.  The report shall address, at a minimum, 

potential for liquefaction, R-values, expansive soils and seismic risk.  The improvement plans 

shall incorporate all design and construction criteria recommended in the Geotechnical Report.  

Prior to City approval of the Improvement Plans, the geotechnical engineer shall sign off on 

the cover sheet confirming that the plans are in conformance with their recommendations.   

If at any time, prior to final acceptance of the project improvements, the City Engineer requests 

an independent geotechnical investigation and report, then an independent geotechnical 

engineer, shall be retained by the City at the applicant’s expense, to conduct requested 

investigations. 

19. A drainage report prepared by a California Registered Civil Engineer shall be submitted for 

review with the initial submittal of the Improvement Plans.  The report shall include hydrologic 

and hydraulic calculations, narrative and exhibits to support the design and sizing of all public 

and private drainage facilities including storm drains and detention facilities.  The report shall 

address existing downstream storm drain facilities and hydraulic conditions which may impact 

the design of proposed facilities and improvements.  Analyses of the conveyance of onsite and 

downstream facilities shall be based on the 25-year storm. The report shall also include an 

analysis of the 100-year storm overland flow. 

20. Applicant shall submit for review and approval a detailed Stormwater Control Plan (SWCP) 

prepared in accordance with the current Bay Area Stormwater Management Agencies 

Association (BASMAA) Post Construction Manual.  Site improvements shall incorporate Low 

Impact Design (LID) principles and permanent post-construction storm water pollution BMPs.  

The Stormwater Control Plan shall be submitted for review with the initial submittal of the 

Improvement Plans.   

 

21. Prior to the approval of the Improvement Plans and prior to the issuance of any grading permit, 

the applicant shall obtain all necessary permits, approvals and/or clearances from any other 

regulatory agencies with jurisdiction over the project.  Proof of approval and/or clearances, 

including but not limited to, Pacific Gas and Electric Co., North Marin Water District, and the 

Novato Sanitary District shall be submitted to the City prior to approval of the improvement 

plans.  A complete set of improvement plans shall be submitted to all agencies, districts, and 

utilities affected by, or providing service to the development, for review and comment.   

 

22. The Applicant shall obtain written confirmation and approval from Novato Fire Protection 

District (NFPD) for requirements for emergency vehicular access and appropriate posted 

signage.  Applicant shall locate signs required by NFPD to the satisfaction of the City Engineer. 
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23. Applicant shall obtain signatures from representatives of the Novato Fire District, North Marin 

Water District and the Novato Sanitary District on the final Improvement Plans acknowledging 

their review of those plans prior to City approval.   

 

24. The Applicant shall design and construct all new pedestrian walkways and handicap ramps to 

meet current ADA standard details, with City minimum slopes. 

 

25. All outside garbage facilities shall be designed to be fully enclosed with a roof meeting Marin 

County’s storm water pollution prevention best management practices. 

 

26. Stenciling shall be provided on curb inlets to prohibit dumping of pollutants.  The stencil shall 

be noted in the improvement plans. 

 

27. Landscape plans shall be submitted with the Improvement Plans and shall meet the 

requirements of site distance to the satisfaction of the City Engineer. 

 

28. Prior to the approval of the Improvement Plans, the Applicant shall submit a copy their Storm 

Water Pollution Prevention Plan (SWPPP) and Notice of Intent (NOI) for coverage under the 

State Water Resources Control Board’s General Construction Permit for Stormwater 

Discharges Associated with Construction and Land Disturbance Activities (Order 2009-0009-

DWQ). 

 

Special Conditions of Approval: 

 

29. The Applicant shall submit Improvement Plans prepared by a registered Civil Engineer 

(Engineer of Record) in substantial conformance with the Bahia Heights Vesting Tentative 

Map (Sheets TM-1 through TM-14), prepared by Carlson, Barbee & Gibson, Inc., dated 

September 2017 (VTM). 

 

30. The Applicant shall construct all of the Public Improvements generally shown on the VTM 

and more specifically described below.  

 

a. Misty Road shall be constructed as a public street with a minimum curb-to-curb width of 

36-feet where parking is provided along the south side and reduced to 28-feet where 

parking is not allowed along the south side.  A minimum 4-foot wide sidewalk shall be 

constructed along the north side of Misty Road from the existing pedestrian ramp at Topaz 

Way to the driveway at Lot 5.  Note that the existing walk and driveway along APN 143-

241-12 do not meet City standards and will need to be replaced.  Street improvements shall 

also include streetlights. 

 

b. A storm drain system shall be installed in Misty Road sized in accordance with the final 

approved drainage report (minimum diameter 15-inch per NMC) and the final approved 

SWCP.  The existing downstream 12-inch storm drain shall be replaced with a minimum 

diameter 15-inch storm drain to its point of connection to the existing 18-inch storm drain 

in Topaz Drive. 
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31. The Applicant shall construct all of the Private Improvements generally shown on the VTM 

and more specifically described below. 

 

a. Stormwater Quality Facilities: Permanent on-site private post-construction stormwater 

treatment BMPs shall be designed and constructed in accordance with the approved final 

SWCP.  

 

Final Map Conditions of Approval: 

 

32. A final map, as defined in the State Subdivision Map Act, shall be prepared by a licensed land 

surveyor or civil engineer.  The Final Map shall show all parcels, rights-of-way, and 

easement(s), and shall be submitted to the City Engineer for review.  The Final Map shall be 

in substantial conformance with the approved Vesting Tentative Map and all applicable 

conditions of approval.  The Final Map is not valid until it has been approved by the City and 

recorded.  Closure calculations shall be provided at the time of initial Final Map submittal.  All 

calculated points within the map shall be based upon one common set of coordinates.  All 

information shown on the Final Map shall be directly verifiable by information shown on the 

closure calculation printout.  The point(s) of beginning shall be clearly defined.  All lot sizes 

shall be shown on the Final Map and shall be verifiable from information shown on the closure 

calculation printout.  A current title report (within past 30 days) shall be submitted at the time 

of initial Final Map submittal. 

 

33. If the City Council authorizes granting a waterline easement in favor of North Marin Water 

District over the adjacent City owned properties, the Applicant shall prepare all necessary legal 

descriptions and easement deed and submit them to the City and North Marin Water District 

for review. Said easement deed shall include provisions for maintenance by the North Marin 

Water District of the easement and indemnification of the City. After recordation, copies of 

the recorded deeds shall be submitted to the City.   

 

34. The Applicant shall make the following irrevocable offers of dedication to the City for public 

purposes on the Final Map: 

 

a. A street right-of-way and utility easement over Misty Road from the back of walk along 

the north side to the back of curb along the south side varying in width from approximately 

36.5-feet to 44.5-feet, and expanded as necessary at the cul-de-sac.  

 

35. The Applicant shall transmit by certified mail a copy of the conditionally approved Tentative 

Map together with a copy of Section 66436 of the State Subdivision Map Act to each public 

entity or public utility that is an easement holder of record.   

 

36. The Final Map shall not be approved prior to approval of the Improvement Plans. 

 

37. Prior to approval of a final map or issuance of a grading permit, the Applicant shall enter into 

an Improvement Agreement in accordance with NMC Section 9-27 to ensure completion of all 

onsite and offsite improvements, including but not limited to, grading and construction of any 

curbs, gutters, sidewalks, roadway improvements, storm drainage facilities, water facilities, 
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sewer facilities, street lighting, signage, striping, and other utilities, to the satisfaction of the 

City Engineer.  The Improvement Agreement shall be secured to guarantee the faithful 

performance of the agreement in the amount of 100% of the estimated cost of the 

improvements and for the payment of labor and materials in the amount of 100% of the 

estimated cost of the improvements.  A certificate of occupancy shall not be issued for any 

structure until required improvements are completed to the satisfaction of the City Engineer. 

 

38. Prior to the approval of the Final Map, the Applicant shall pay fifty percent (50%) of the total 

Park In-lieu Fees.  The remainder of the Park In-lieu Fees shall be paid prior to issuance of 

Building Permits.  The total amount of the Park In-lieu Fees shall be calculated in accordance 

with NMC 9-20.008.  

 

Construction Conditions of Approval: 

 

39. Construction stormwater pollution prevention measures as indicated in the SWPPP shall be 

consistent with the details in the most recent version of the California Stormwater Quality 

Association Stormwater Best Management Handbook-Construction or the Caltrans Storm 

Water Quality Handbook Construction Site BMPs Manual.  A Qualified SWPPP Practitioner 

shall be responsible for implementing the measures at the site and performing all required 

monitoring and inspection/maintenance/repair activities. The project applicant shall also 

prepare a Rain Event Action Plan (if required based on the determined risk level) as part of the 

SWPPP.  

 

40. Construction activities shall be limited to the days and hours stipulated in Novato Municipal 

Code 19.22.070B.  City established inspection hours are Monday through Thursdays, and 

alternating Fridays from 7 a.m. until 4 p.m. except on City recognized holidays.  Applicant 

shall be responsible for the City’s additional cost to provide inspection during times not 

established as regular City inspection hours.  

 

41. A City of Novato Encroachment Permit shall be obtained prior to any grading, trenching, 

pavement, construction of improvements or any other work in the public right-of-way. 

 

42. If any hazardous materials are encountered during the construction of this project, all work 

shall be immediately stopped and the Marin County Environmental Health Service 

Department, the Novato Fire Protection District, and the City Inspector shall be notified 

immediately.  Work shall not proceed until clearance has been issued by all of these agencies. 

 

43. Upon completion of the project and prior to acknowledgment of completion, all new storm 

drains 15" in diameter and larger shall be professionally televised and a video of the recording 

delivered to the City Engineer for review.  The video shall indicate the pipe being televised, 

indicate station points along each pipe, and shall have the bottom of the pipe at the bottom of 

the monitor when viewed.  The televised speed shall be slow enough to enable viewers to 

ascertain the pipe condition and the speed shall be reduced or paused as necessary at sags, 

gaps, obstructions and damaged areas of the pipe.  Prior to acknowledgment of completion of 

the project, pipe damage and obstructions shall be repaired to the satisfaction of the City 

Engineer. 
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44. The Applicant shall keep adjoining public streets free and clean of project dirt, mud, materials, 

and debris during the construction period, as is found necessary by the City Engineer. The 

Applicant’s contractor shall provide dust control seven (7) days a week, twenty-four (24) hours 

a day and this provision shall be noted on the plans. 

 

45. The following shall be added to the general notes on the civil plans, “All roads used within the 

City of Novato during construction shall be cleaned daily, or more often as required by the 

City Engineer, of all dirt and debris spilled or tracked onto the City streets, or private 

driveways.”  

 

46. Prior to final preparation of the subgrade and placement of base materials, all underground 

utilities shall be installed and service connections stubbed out behind the sidewalk. Public 

utilities, Cable TV, sanitary sewers, and water lines, shall be installed in a manner that will not 

disturb the street pavement, curb, gutter and sidewalk, when future service connections or 

extensions are made. 

 

47. Where soil or geologic conditions encountered in grading operations are different from that 

anticipated in the soil and/or geologic investigation report, or where such conditions warrant 

changes to the recommendations contained in the original soil investigation, a revised soil or 

geologic report shall be submitted for approval by the City Engineer. Additionally, if field 

conditions warrant installation of any subdrains, the location, size and construction details must 

be provided to the City for review and approval prior to construction. 

 

48. Utilities to be abandoned shall be removed, filled with suitable material and/or capped to the 

approval of the applicable utility agency and to the approval of the City Engineer. 

 

49. After all of the new underground utilities within existing public streets have been installed, the 

entire affected areas shall be milled and repaved to present a neat finished pavement area.  

Multiple trench patches are not acceptable. 

 

50. Upon completion of the building and site improvements, the Applicant shall clean, repair, or 

reconstruct the curb, gutter, and sidewalk along the entire frontage of the developed property 

as may be required by the City Engineer to conform to the City standards prior to receiving an 

occupancy permit for the building. 

 

Occupancy Conditions of Approval: 

 

51. Prior to occupancy of any building, the Applicant shall submit a certification by the 

Geotechnical Engineer of Record confirming that all the work has been completed in 

substantial conformance with the recommendations in Soils Investigation/Geotechnical 

Report. 

 

52. Prior to occupancy of any building, the subdivision shall be annexed into the existing Bahia 

Homeowner’s Association (HOA).  The HOA shall agree to be responsible for the ongoing 

and operation and maintenance of all post-construction stormwater treatment facilities.  The 
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HOA shall agree to enter into a stormwater maintenance agreement with the City.  It shall be 

the Applicant’s responsibility to work with the HOA to ensure compliance with this condition.  

In the event that the HOA refuses to assume responsibility for the ongoing and operation and 

maintenance of all post-construction stormwater treatment facilities, the Applicant shall 

establish a separate homeowner’s association for this subdivision to be responsible ongoing 

maintenance and operation of all onsite stormwater quality facilities and shared storm drains. 

The CC&Rs for this separate homeowner’s association shall be submitted to the City for 

review and approval prior to recordation. 

 

53. Prior to occupancy of any building, the Applicant shall submit for review and approval by the 

City Engineer, a Post-Construction Stormwater Operations and Maintenance Plan that 

provides an exhibit showing all storm drain and water quality infrastructure that is to be 

maintained, along with detailed instructions and schedules for the ongoing inspection, 

maintenance and operation of all post-construction stormwater treatment facilities.  

Maintenance responsibilities shall include maintaining the storm drain laterals from each 

stormwater treatment facility to its point of connection with the main storm drain in the street.  

Once approved, either the Bahia Homeowner’s Association or the separate homeowner’s 

association for this subdivision shall enter into a stormwater maintenance agreement with the 

City that provides the terms, conditions, and security associated with the ongoing requirements 

of the Post Construction Stormwater Operations and Maintenance Plan.   

 

54. Prior to occupancy of any building, the applicant shall provide a mylar and digital copy of the 

Improvement Plans that include all as-built or field changes. 

 

The following conditions of approval shall be met to the satisfaction of the Novato Community 

Development Department – Planning Division: 

 

55. All adopted mitigation measures, detailed in the Bahia Heights IS/MND (SCH# 2017122063) 

and listed in the Mitigation Monitoring and Reporting Program (dated December 2017), shall 

be considered Conditions of Approval. 

 

56. The project shall comply with Novato Municipal Code Division 19.21, Art Program regarding 

the payment of an in-lieu fee. 

 

57. The applicant shall pay the affordable housing in-lieu fee prior to issuance of the first building 

permit.  

 

58. Site specific tree protection measures shall be developed and included with construction 

documents for observance during waterline installation and site development. The tree 

protection plan shall include measures that protect the root zones and tree crowns specific to 

individual tree species. A certified arborist or landscape architect shall prepare the plan. 

 

59. Trees that are removed, or otherwise damaged during site development and construction 

activities, shall be replaced at a 3:1 ratio, as applicable, pursuant to Novato Municipal Code 

48



 

 

Division 19.39. A management plan for long-term management and maintenance (3 years) 

shall be submitted and approved as part of this requirement. 

 

60. As shown on Open Space Easement Exhibit Sheets 1 and 2, dated March 2018, an open space 

easement shall be offered for dedication to the City of Novato, pursuant to the Open Space 

Easement Act of 1974 (Government Code Section 51070-51097). The open space easement 

shall be shown on the Final Map and a separately recorded open space easement document 

shall be recorded with the Marin County Recorder. Uses allowed within the easement are 

limited to those uses listed below. A map note disclosure shall be included on the Final Map 

that states the following: 

 

Lots 5 – 9 include areas designated as an Open Space Easement. The placement of structures, 

grading of land, and other land disturbing activities shall be prohibited except for the following 

activities. The following activities shall be allowed, upon the issuance of any required permits, 

including but not limited to building and grading permits: Installation and maintenance of 

utilities; vegetation clearance deemed necessary for fire prevention; emergency work that is 

designed, overseen and completed by qualified professionals; passive recreation activities, 

such as walking or hiking, that do not result in permanent or semi-permanent land 

disturbances or erosion hazards; emergency personnel and vehicle access; and fencing at the 

property line that does not exceed forty-two (42) inches in height and is a double-twisted 

smooth-wire (no barbed-wire) design. The bottom horizontal strand shall be a minimum of 

eighteen (18) inches above the existing grade with a minimum of twelve (12) inches between 

strands. Any proposed improvements or land disturbances shall be submitted for review to the 

City of Novato Community Development Director for a determination regarding compliance 

with the allowances of the open space easement and permitting requirements (if necessary). 

 

61. Indemnity, Fee Notice, and Time Limitations 

 

a. In accordance with Government Code Section 66474.9, the developer and any successor 

in interest, whether in whole or in part, shall defend, indemnify, and hold harmless the City 

and its agents, officers, attorneys, and employees from any claim, action, or proceeding 

brought against the City or its agents, officers, attorneys, or employees to attack, set aside, 

void, or annul the approval at issue herein. This indemnification shall include damages or 

fees awarded against the City, if any, costs of suit, attorney’s fees, and other costs and 

expenses incurred in connection with such action whether incurred by the developer, the 

City, and/or parties initiating or bringing such action. 

 

b. In the event that a claim, action, or proceeding described in subsection (a) above is brought, 

the City shall promptly notify the developer of the existence of the claim, action, or 

proceeding, and the City will cooperate fully in the defense of such claim, action, or 

proceeding. Nothing herein shall prohibit the City from participating in the defense of any 

claim, action, or proceeding; the City shall retain the right to (i) approve the counsel to so 

defend the City, (ii) approve all significant decisions concerning the manner in which the 
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defense is conducted, and (iii) approve any and all settlements, which approval shall not 

be unreasonably withheld. The City shall also have the right not to participate in said 

defense, except that the City agrees to cooperate with the developer in the defense of said 

claim, action, or proceeding. If the City chooses to have counsel of its own to defend any 

claim, action, or proceeding where the developer has already retained counsel to defend 

the City in such matters, the fees and expenses of the counsel selected by the City shall be 

paid by the City. 

 

c. The developer and any successor in interest, whether in whole or in part, shall defend, 

indemnify, and hold harmless the City, its agents, employees, and attorneys for all costs 

incurred in additional investigation of or study of, or for supplementing, preparing, 

redrafting, revising, or amending any document, if made necessary by said legal action and 

the developer desires to pursue securing such approvals, after initiation of such litigation, 

which are conditioned on the approval of such documents in a form and under conditions 

approved by the City Attorney. 

 

d. In the event that a claim, action, or proceeding described in subsection (c) above is brought, 

the City shall promptly notify the developer of the existence of the claim, action, or 

proceeding, and the City will cooperate fully in the defense of such claim, action, or 

proceeding. Nothing herein shall prohibit the City from participating in the defense of any 

claim, action, or proceeding; the City shall retain the right to (i) approve the counsel to so 

defend the City, (ii) approve all significant decisions concerning the manner in which the 

defense is conducted, and (iii) approve any and all settlements, which approval shall not 

be unreasonably withheld. The City shall also have the right not to participate in said 

defense, except that the City agrees to cooperate with the developer in the defense of said 

claim, action, or proceeding. If the City chooses to have counsel of its own to defend any 

claim, action, or proceeding where the developer has already retained counsel to defend 

the City in such matters, the fees and expenses of the counsel selected by the City shall be 

paid by the developer. 

 

e. The developer and any successor in interest, whether in whole or in part, indemnifies the 

City for all the City’s costs, fees, and damages which the City incurs in enforcing the above 

indemnification provisions. 

 

f. Unless a shorter limitation period applies, the time within which judicial review of this 

decision must be sought is governed by California Code of Civil Procedure, Section 

1094.6. 

 

g. The conditions of project approval set forth herein include certain fees, dedication 

requirements, reservation requirements, and other exactions. Pursuant to Government Code 

Section 66020(d)(1), the conditions constitute written notice of a statement of the amount 

of such fees and a description of dedications, reservations, and other exactions. You are 

hereby further notified that the 90-day approval period in which you may protest these fees, 
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dedications, reservations, and other exactions pursuant to Government Code Section 

66020(a), has begun. If you fail to file a protest within this 90-day period complying with 

all of the requirements of Section 66020, you will be legally barred from later challenging 

such exactions. 

 

The following conditions of approval shall be met to the satisfaction of the Novato Fire Protection 

District (NFPD), as detailed in the NFPD letter dated July 27, 2017: 

62. An automatic residential fire sprinkler system is required to be installed in all new residences 

including garages conforming to NFPA Std. 13D, Fire Protection Standard #401, and as 

modified by the Fire Marshal. Plans and hydraulic calculations shall be submitted to the Fire 

Marshal for review prior to installation. Contact the North Marin Water District should an 

upgrade for the domestic water meter be needed. Additional sizing may be required due to 

available pressures and fire flow. The above requirement may be waived provided the new and 

existing remodel and addition does not exceed 50% of the total existing floor area. Reference 

Std. #401. 

 

63. Fire hydrants capable of supplying 1,500 gallons per minute minimum will be required to be 

installed so that spacing between hydrants does not exceed 300 feet. The fire hydrants shall be 

spotted by the Fire Marshal and contact at least one 4 and one half inch and one 2 and one half 

inch outlets. Installation shall conform to the specifications of the North Marin Water District. 

 

64. Fire hydrants shall be installed in accordance with the applicable standard, tested, and 

operational prior to framing. 

 

65. Fire hydrants shall be painted Rustoleum high gloss yellow or equal. Hydrants shall have a 

blue reflective roadway marker installed per NFD Standards. 

 

66. Proposed roads and driveways shall not exceed 18% grade. 

 

67. Roadways and driveways shall have a minimum clearance of not less than 20 feet horizontal 

by 14 feet vertical clearance. No object shall encroach into this horizontal and vertical plane. 

 

68. Roadways shall not be less than 20 feet wide capable of accommodating a 60,000 GVW and 

driveways not less than 16 feet wide capable of accommodating a 40,000 GVW, all weather 

surface (AC paving or concrete), unobstructed, and shall be installed prior to lumber delivery 

or framing. 

 

69. An approved fire apparatus turn-around shall be designed and installed at the driveway end so 

as not to exceed 150 feet from the street and shall be capable of accommodating Novato Fire 

District apparatus. The turn-around shall be recorded, dedicated, and clearly delineated on the 

subdivision map as ‘Dedicated Fire Apparatus Turnaround’. 
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70. All driveways and parking areas shall accommodate Novato Fire District apparatus turning 

radius per NFD standards. 

 

71. ‘No parking fire lane’ curbs and signs shall be installed in accordance with NFD Standard 

#204, as required by the Fire Marshal.  

 

72. An irrigated greenbelt Vegetation Management Plan (VMP) Fuels Management Plan 

conforming to the standards of Novato Fire District shall be prepared and implemented at the 

site. The VMP-Fuels Management Plan shall conform to Novato Fire Protection Standard 

#220. The plan shall be incorporated into the landscape plan for the project and submitted to 

the Fire Marshal for review prior to implementation. The plan shall be implemented prior to 

building final. 

 

73. This project is located in a wildland-urban interface area and must meet all applicable 

California Building Code requirements. See CBC Chapter 7A. 

 

74. Permit application and associated fees shall be submitted with plan submittal package. 

 

The following conditions of approval shall be met to the satisfaction of the Novato Sanitary 

District: 

 

75. The project shall comply with the requirements of the Novato Sanitary District. 

The following conditions of approval shall be met to the satisfaction of the North Marin Water 

District (NMWD), as detailed in the NMWD letter dated July 24, 2017: 

76. Construction of new water distribution facilities is required before water service can be 

provided. The owner must apply to the District; enter into an agreement with the District, and 

complete financial arrangements for the new facilities as a condition of approval. Zone 1 water 

pressure service can be provided up to an elevation of 60 feet. For all lots above 60 feet 

elevation, Zone 2 or greater pressure water will be required. 

 

77. Zone 2 water is available from Laguna Vista Drive; however an easement from Laguna Vista 

Drive to the subject parcels is required. The owner must dedicate easements where necessary 

for District facilities to serve the proposed project. Occupancy approval shall not be granted 

until water service installation and sign off is complete.  

 

78. The project must conform to District Regulation 15 – Mandatory Water Conservation 

Measures. Occupancy approval shall not be granted until compliance with water conservation 

measures, as applicable, can be verified. 
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EXHIBIT B – MASTER PLAN & PRECISE DEVELOPMENT PLAN TEXT~ 

 

MASTER PLAN 

ALLOWABLE LAND USES 

Those allowable uses of the R-1 (Low Density Residential) Zoning District, as may be amended 

from time to time. 

ALLOWABLE DENSITY AND INTENSITY OF DEVELOPMENT 

Maximum Density: 1.1 Units per Acre 

Maximum Number of Lots: 9 

 

PRECISE DEVELOPMENT PLAN 

MINIMUM LOT SIZE 

10,000 square feet 

MAXIMUM BUILDING COVERAGE* 

40 percent 

MAXIMUM FLOOR AREA RATIO (FAR)* 

Lot 1: 34% Lot 2: 39% Lot 3: 38% Lot 4: 38% Lot 5: 39% 

Lot 6: 39% Lot 7: 40% Lot 8: 32% Lot 9: 26% 

MAXIMUM HEIGHT – PRIMARY STRUCTURES 

30 feet 

MAXIMUM HEIGHT – ACCESSORY STRUCTURES 

Novato Municipal Code standards, as may be amended from time to time. 

MINIMUM SETBACKS 

Lots 1-3, 8-9 

Front: 20 feet 

Rear: 20 feet 

Side: 5 feet downslope side of residence/10 feet upslope side of residence 

Lots 4 and 7  

Front: 15 feet 

Rear: 20 feet 

Side: 5 feet on downslope side of residence/10 feet on upslope side of residence 
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Lots 5 and 6 

Front: 15 feet 

Rear: 20 feet 

Side: 5 feet 

OPEN SPACE EASEMENT 

Lots 5 – 9 include areas designated as an Open Space Easement. The placement of structures, 

grading of land, and other land disturbing activities shall be prohibited except for the following 

activities. The following activities shall be allowed, upon the issuance of any required permits, 

including but not limited to building and grading permits: Installation and maintenance of utilities; 

vegetation clearance deemed necessary for fire prevention; emergency work that is designed, 

overseen and completed by qualified professionals; passive recreation activities, such as walking 

or hiking, that do not result in permanent or semi-permanent land disturbances or erosion hazards; 

emergency personnel and emergency vehicle access; and fencing at the property line that does not 

exceed forty-two (42) inches in height and is a double-twisted smooth-wire (no barbed-wire) 

design. The bottom horizontal strand shall be a minimum of eighteen (18) inches above the existing 

grade with a minimum of twelve (12) inches between strands. Any proposed improvements or land 

disturbances shall be submitted for review to the City of Novato Community Development 

Director for a determination regarding compliance with the allowances of the open space easement 

and permitting requirements (if necessary). 

ACCESSORY STRUCTURES 

Novato Municipal Code standards, as may be amended from time to time. 

OFF STREET PARKING 

Novato Municipal Code standards, as may be amended from time to time. 

 

 

~ See approved Plan Set sheets, dated September 2017, for illustrated depiction of approved 

Master Plan and Precise Development Plan 

* See Novato Municipal Code Definitions 
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res5141 

CITY COUNCIL OF THE CITY OF NOVATO 

 

RESOLUTION NO. _____ 

 

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 

NOVATO APPROVING THE VESTING TENTATIVE 

SUBDIVISION MAP FOR THE PROPOSED BAHIA HEIGHTS 

PROJECT, LOCATED ON MISTY ROAD; APN 143-272-07 

 

WHEREAS, the City received a Vesting Tentative Subdivision Map application (P2016-

098) proposal to subdivide property in order to develop the Bahia Heights project (hereafter 

“Project”), on Misty Road, APN 143-272-07; and 

WHEREAS, the applicant has requested approval of a vesting tentative subdivision map 

(VTSM) to subdivide the 8.7-acre Project Site into nine (9) lots; and  

WHEREAS, the City also received applications proposing a Master Plan (P2016-096) and 

Precise Development Plan (P2016-097) to permit the Project; and 

WHEREAS, the applicant has requested that the City Council approve a payment of an 

affordable housing in-lieu fee for the project pursuant to Novato Municipal Code Section 

19.24.040.B; and 

WHEREAS, by separate resolution adopted prior hereto, the City Council adopted a 

Mitigated Negative Declaration for the Project, and did consider the IS/MND prior to making a 

recommendation on the Project; and 

 

WHEREAS, by separate ordinance, City Council approved the Master Plan and Precise 

Development Plan to permit the Project; and 

 

WHEREAS, on May 3, 2017, the Novato Design Review Commission conducted a 

publicly noticed hearing to consider providing a recommendation to the Planning Commission and 

City Council regarding the Project's design aspects to assist the Planning Commission and City 

Council in considering the Project. The Design Review Commission adopted a motion 

recommending that the Planning Commission and City Council approve the design aspects for the 

project, based on the required findings for design review; and 

 

WHEREAS, the Planning Commission held a public hearing on February 12, 2018, to 

consider and receive public testimony on the Vesting Tentative Subdivision Map, Vacation of 

Non-Access Strip, and the Grant of Water Line Easement; and 

 

WHEREAS, public notices describing the Planning Commission's public hearing 

regarding the Project, including the VTSM and the Project’s other associated development 

entitlements were sent to all affected property owners within 600-feet of the boundaries of the 

project site, all Bahia neighborhood residents, all public agencies potentially serving the Project 

or having some oversight of the Project's construction, all responsible agencies, trustee agencies, 

and tribal organizations, and all persons requesting notice pursuant to Section 19.58.020 of the 

Novato Municipal Code, and published in the Marin Independent Journal, a newspaper of local 

circulation, on February 2, 2018; and 
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res5141 

WHEREAS, at its public hearing on February 12, 2018, the Planning Commission adopted 

a resolution recommending the City Council approve the VTSM, including a payment of an 

affordable housing in-lieu fee; and 

 

WHEREAS, public notices describing the time, date, and location of the City Council’s 

hearing regarding the Project, including the VTSM and the Project’s other associated development 

entitlements were sent to all affected property owners within 600-feet of the boundaries of the 

project site, all Bahia neighborhood residents, all public agencies potentially serving the Project 

or having some oversight of the Project's construction, all responsible agencies, trustee agencies, 

and tribal organizations, and all persons requesting notice pursuant to Section 19.58.020 of the 

Novato Municipal Code, and published in the Marin Independent Journal, a newspaper of local 

circulation, on March 16, 2018; and 

 

WHEREAS, the City Council held a public hearing on March 27, 2018, to consider and 

receive public testimony prior to taking action on the VTSM; and 

 

WHEREAS, the City Council also considered the applicant’s request for an approval of a 

payment of an affordable housing in-lieu fee for the project. 

 

NOW, THEREFORE, BE IT RESOLVED, the City Council hereby resolves and finds as 

follows: 

 

Section 1. Recitals 

 

The foregoing recitals are true and correct and are incorporated into the findings herein. 

 

Section 2. Record 

 

The Record of Proceedings ("Record") upon which the City Council bases its decision on 

the Vesting Tentative Parcel Map includes, but is not limited to: (1) the Initial Study/Mitigated 

Negative Declaration and the appendices and technical reports cited in and/or relied upon in 

preparing the Initial Study/Mitigated Negative Declaration, (2) the staff reports, City files and 

records and other documents, prepared for and/or submitted to the City relating to the Initial 

Study/Mitigated Negative Declaration, the proposed Vesting Tentative Subdivision Map and 

Vacation of Non-Access Strip, and the Project's other associated development entitlement requests 

(3) the evidence, facts, findings and other determinations set forth in this resolution, (4) the City 

of Novato 1996 General Plan and its related EIR and the Novato Municipal Code, (5) all designs, 

plans, studies, data and correspondence submitted to the City in connection with the Initial 

Study/Mitigated Negative Declaration, the proposed Vesting Tentative Parcel Map, Vacation of 

Right of Way request, and Grant of Water Line Easement, the Project, and the Project's associated 

development entitlement requests (6) all documentary and oral evidence received at public 

workshops, meetings, and hearings or submitted to the City during the comment period relating to 

the Initial Study/Mitigated Negative Declaration, the Vesting Tentative Parcel Map, Vacation of 

Right of Way request, and Grant of Water Line Easement, the Project, and the Project's associated 

development entitlement requests (7) all other matters of common knowledge to the City Council 

including, but not limited to, City, state, and federal laws, policies, rules, regulations, reports, 

records and projections related to development within the City of Novato and its surrounding areas. 
 

The location and custodian of the records is the Novato Community Development Department, 

922 Machin Avenue, Novato, California, 94945. 
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Section 3. Findings 

 

Vesting Tentative Subdivision Map 

 

Based on the facts set forth herein, the facts and analysis provided in the City Council staff 

report, dated March 27, 2018, the Planning Commission staff report, dated February 12, 2018, all 

other items and documents listed in Section 2. Record of this resolution, and the record as a whole, 

the City Council hereby makes the following findings as required by Section 9-7.002e2 of the 

Novato Municipal Code with the respect to the proposed Vesting Tentative Subdivision Map: 

 

a. That the proposed subdivision, together with the provisions for its design and improvement 

is consistent with the Novato General Plan and any specific plans. 

 

Facts in Support of Findings 

 

The City Council has reviewed the proposed subdivision for conformance with the applicable 

General Plan policies and finds that the project is consistent with those applicable policies. The 

City Council finds that the Bahia Heights Master Plan is consistent with the following General 

Plan Policies: LU Policy 1 Implementation of Land Use Map; LU Policy 2 Development 

Consistent with General Plan; TR Policy 22 Pedestrian Facilities; EN Policy 9 Determination 

of Wetlands; EN Policy 13 Views; EN Policy 23 Native Woodlands; EN Policy 26 Trees in 

New Development; SF Policy 16 Fire Risk in New Development; CI Policy 1 Compatibility of 

Development with Surroundings; CI Policy 3 Variety in Design; CI Policy 7 Landscaping; CI 

Policy 9 Underground Utilities; CI Policy 14 Open Areas and Landscaping; CI Policy 15 

Pedestrian Path; CI Policy 32 Public Art; Housing Policy 3.2 Design that Fits into the 

Neighborhood Context; and Housing Policy 3.3 Housing Design Principles. 

 

 

b. The proposal is consistent with the Zoning Ordinance and any master plan or precise 

development plan adopted pursuant thereto. 

 

Facts in Support of Findings 

 

The City Council has reviewed the proposed subdivision for conformance with the applicable 

sections of the Novato Zoning Ordinance and Subdivision Ordinance, Bahia Heights Master 

Plan and Precise Development Plan. In all instances, the City Council finds that the proposed 

project is consistent with those documents, as applicable to the project site. 

 

c. The effect of the approval on the housing needs of the region has been considered and 

balanced against the public service needs of the residents of Novato and available fiscal 

and environmental resources. 
 

Facts in Support of Findings 

 

The proposed nine residential lots will increase housing options for the residents of Novato, 

while at the same time will not overburden public service needs and fiscal and environmental 

resources. The associated Mitigated Negative Declaration has reduced all potentially significant 

impacts to a less than significant impact. 
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d. The design of the subdivision provides, to the extent feasible, for future passive or natural 

heating and cooling opportunities in the subdivision. 

 

Facts in Support of Findings 

 

The proposed residences are oriented to accommodate solar energy facilities. Additionally, the 

residences are situated in a manner to accommodate passive solar and natural heating. The City 

Council finds that the project, as designed, is consistent with this finding. 

 

Facts in Support of Findings  

 

The City Council has reviewed the City Council staff report, dated March 27, 2018; the Planning 

Commission staff report, dated February 12, 2018; the Design Review Commission staff report, 

dated May 3, 2017; and all application materials. The City Council concurs with the 

recommendations of the Design Review Commission, recommendations of the Planning 

Commission, and City staff analysis included in said staff reports. The City Council has analyzed 

all documents and other information listed in the Record, and finds that the Project is consistent 

with Findings a through d, listed above. 

 

Payment of an Affordable Housing In-Lieu Fee 

 

Based on the facts set forth herein, the facts and analysis provided in the City Council staff 

report, dated March 27, 2018, the Planning Commission staff report, dated February 12, 2018, all 

other items and documents listed in Section 2. Record of this resolution, and the record as a whole, 

the City Council hereby finds that the payment of an affordable housing in-lieu fee would better 

serve city housing goals, obligations and the production of affordable housing based on factors 

including but not limited to, location, development density, and accessibility to public 

transportation, commercial uses, service uses, and schools. The project site is over two miles to 

the nearest public transit stop and three miles to services such as commercial uses, service uses, 

and schools. 

 

Open Space Easement 
 

 Pursuant to Government Code Section 51084, the City Council finds that the proposed 

open space is (1) consistent with the City of Novato General Plan, and (2) that the preservation of 

the land as open space is in the best interest of the City of Novato because it is in the public interest 

that the land be retained as open space as an amenity of the Bahia neighborhood.   

 

1. The open space easement will protect visual values of hillsides, consistent with Novato General 

Plan Environment Chapter Policy EN 27; and 
 

2. The open space easement will retain a visual amenity for the residents of the Bahia 

neighborhood. 

 

Section 4. Vesting Tentative Subdivision Map Approval, Conditions of Approval, and 

Limitations 
 

NOW, THEREFORE, BE IT FURTHER RESOLVED, the City Council hereby approves 

the Vesting Tentative Subdivision Map for the Project, based on the findings set forth herein and 

subject to the following conditions of approval: 
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1. The Vesting Tentative Subdivision Map approval is conditioned on the approval of the Master 

Plan and Precise Development Plan required for the project. 

 

2. The approval shall expire two years from the date of approval unless a Final Map is submitted 

for recordation to the satisfaction of the City Engineer. 

 

3. The Project shall pay all applicable development impact fees as on the Community 

Development Department’s fee schedule, dated July 24, 2017. 

 

4. All adopted mitigation measures, detailed in the Bahia Heights IS/MND (SCH# 2017122063) 

and listed in the Mitigation Monitoring and Reporting Program (dated December 2017), shall 

be considered Conditions of Approval. 

 

5. The Project shall comply with the additional conditions of approval specified in Exhibit A 

attached hereto and incorporated herein by reference. 

 

 

*   *   *   *   *   * 

 

I HEREBY CERTIFY that the foregoing resolution was duly and regularly adopted by the City 

Council of the City of Novato, County of Marin, State of California, at a regular meeting thereof, 

held on the 27th day of March, 2018, be the following vote, to wit: 

 

AYES:         Councilmembers 

NOES:         Councilmembers 

ABSTAIN:  Councilmembers 

ABSENT:    Councilmembers 

 

 

____________________________________________ 

City Clerk of the City of Novato 

 

 

Approved as to form: 

 

 

____________________________________________ 

City Attorney of the City of Novato 

 

 

Attachments 

 

Exhibit A – Bahia Heights Conditions of Approval 

 

Ref: P2016-096 
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EXHIBIT A 

Bahia Heights Conditions of Approval 

 

Mitigation Measures 

1. Mitigation Measure AIR-1: During any construction-period ground disturbance, the applicant 

shall ensure that the project contractor implement measures to control dust and exhaust as 

follows: 

 

The following emissions control measures shall be implemented during project construction. 

The City of Novato shall verify compliance with items 1 and 9 (below) prior to issuance of 

demolition, grading, and/or building permits. Items 2 through 8 (inclusive) shall be included 

as notes on construction plans and subject to verification through field inspections. 

 

1. An inventory of construction equipment and a schedule for equipment use shall be 

submitted to the City of Novato before issuance of demolition and/or grading permits. The 

inventory shall demonstrate that the off-road-vehicle fleet used for project construction 

meets the following requirements: 

a. Through construction phasing and equipment scheduling, the project contractor shall 

limit equipment operation to a maximum of 6 hours per day for each piece of active 

equipment. 

b. All rubber-tired dozers, tractors, loaders, and backhoes used at the site shall be Tier 3 

engines and shall have Level 3 Diesel Particulate Filters. 

c. All excavators and concrete/industrial saws used at the site shall be Tier 2 engines and 

shall have Level 3 Diesel Particulate Filters. 

2. All exposed surfaces (e.g., parking areas, staging areas, soil piles, graded areas, and 

unpaved access roads) shall be watered two times per day. 

3. All haul trucks transporting soil, sand, or other loose material off site shall be covered. 

4. All visible mud or dirt track-out onto adjacent public roads shall be removed using wet 

power vacuum street sweepers at least once per day. The use of dry power sweeping is 

prohibited. 

5. All vehicle speeds on unpaved roads shall be limited to 15 miles per hour. 

6. All roadways, driveways, and sidewalks to be paved shall be completed as soon as possible. 

Building pads shall be laid as soon as possible after grading unless seeding or soil binders 

are used. 

7. Idling times shall be minimized either by shutting equipment off when not in use or 

reducing the maximum idling time to 5 minutes (as required by the California Airborne 

Toxics Control Measure Title 13, Section 2485, of the California Code of Regulations). 

Clear signage shall be provided for construction workers at all access points. 

8. All construction equipment shall be maintained and properly tuned in accordance with 

manufacturer specifications. All equipment shall be checked by a certified mechanic and 

determined to be running in proper condition before operation. 
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9. The construction contractor shall post a publicly visible sign at the project site with the 

telephone number and person to contact at the City of Novato regarding dust complaints. 

This person shall respond and take corrective action within 48 hours. The Bay Area Air 

Quality Management District’s phone number shall be visible to ensure compliance with 

applicable regulations. 

 

2. Mitigation Measure BIO-1: If tree removal or construction activities begin during the nesting 

season (February 1 through August 31), the applicant shall hire a qualified biologist to conduct 

preconstruction surveys for any raptor or other nesting migratory bird nests within or 

immediately adjacent to the project site no more than 30 days prior to the commencement of 

any construction activity or tree removal. The pre-construction surveys shall be conducted 

between February 1 and August 31, and shall follow accepted survey protocols for nesting 

birds. Trees within a 200-foot radius shall be included in the surveys. If active nests are located 

in the work area, the biologist, in consultation with the California Department of Fish and 

Wildlife (CDFW), shall establish an appropriately sized buffer around the nest within which 

no work shall be allowed until the young have successfully fledged. A 50-foot buffer shall be 

placed around passerine nests and a 250-foot buffer shall be placed around raptor nests. If the 

qualified biologist determines that a smaller buffer zone is acceptable, the size of the buffer 

zone may be reduced upon approval by CDFW. 

 

3. Mitigation Measure BIO-2: No more than 30 days prior to construction (including demolition 

work and tree trimming/removal activities), the applicant shall hire a qualified biologist to 

conduct a visual and acoustic preconstruction survey for roosting special status bats and/or 

signs of bats (i.e., guano) within 300 feet of suitable tree roosting habitat. A minimum of one 

day and one evening will be included in the visual preconstruction survey, which shall 

concentrate on the period when roosting bats are most detectable (i.e., when leaving the roosts 

between one hour before sunset and two hours after sunset). 

 

4. Mitigation Measure BIO-3: The applicant and/or construction manager shall implement the 

following mitigation measure: 

 

To mitigate impacts to approximately 0.028 acres of purple needle grass grassland as a result 

of water pipeline installation, all areas of ground disturbance shall be seeded with a native seed 

mix that includes purple needle grass and California oatgrass. Other regionally appropriate 

species that may be included in the seed mix include blue wild-rye, California poppy 

(Eschscholzia californica), and bicolor lupine (Lupinus bicolor). The area shall be seeded in 

late fall (November or December) to coincide with the rainy season. Biodegradable erosion 

control shall be used to prevent erosion during plant establishment. 

 

The applicant and/or construction manager shall document the seed mixture and seed mixture 

application rates. 
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5. Mitigation Measure BIO-4: The applicant and/or construction manager shall implement the 

following mitigation measure: 

 

To prevent erosion and sedimentation into the nearby ephemeral drainage during 

construction, stormwater runoff best management practices (BMPs) shall be implemented 

at the project site. These measures shall include, but are not limited to, biodegradable silt 

fence, straw wattles, and hydroseeding of bare ground. 

 

6. Mitigation Measure BIO-5: Prior to any land disturbances that may result in an impact to the 

seasonally wet area described in the CEQA MND, the applicant shall implement the following 

mitigation measure: 

A wetland delineation shall be performed to verify the presence of potentially jurisdictional 

wetland features. If the wetland feature qualifies as jurisdictional, the project proponent shall 

obtain requisite wetland regulatory permits. During the course of permitting, mitigation of 

direct impacts will be agreed upon, which may include the purchase of credits, to ensure no 

net loss of wetlands result from the proposed project and may consist of off-site mitigation of 

impacted seasonal wetland at a minimum ratio of 3:1 (preserved wetlands: impacted wetlands) 

within the Novato area watershed. 

 

7. Mitigation Measure CUL-1: The applicant shall hire a qualified archaeologist to instruct 

construction workers regarding compliance with State and Federal laws regarding 

archaeological resources to ensure compliance with the following mitigation measure.  

 

In the event that archaeological resources (sites, features, or artifacts) are exposed during 

construction activities for the proposed project, all construction work occurring within 100 feet 

of the find shall immediately stop. The Federated Indians of Graton Rancheria Tribal Heritage 

Preservation Officer shall be notified and a qualified archaeologist, meeting the Secretary of 

the Interior’s Professional Qualification Standards, will be retained to evaluate the significance 

of the find and determine whether or not additional study is warranted. Depending upon the 

significance of the find under CEQA (Section 15064.5(f); PRC 21082), the archaeologist may 

simply record the find and allow work to continue. If the discovery proves significant under 

CEQA, additional work such as preparation of an archaeological treatment plan, testing, or 

data recovery may be warranted. 

 

8. Mitigation Measure CUL-2: The applicant shall hire a qualified paleontologist to instruct 

construction workers regarding compliance with State and Federal laws regarding 

paleontological resources to ensure compliance with the following mitigation measure.  

 

If a suspected paleontological fossil is encountered, project construction shall be halted within 

50 feet of the find and a qualified paleontologist shall be contacted to assess the find. If deemed 

scientifically significant, the find shall be recorded and salvaged by a qualified paleontologist. 
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9. Mitigation Measure CUL-3: The applicant shall inform its contractor(s) of the appropriate 

procedures if human remains are encountered at the project site, and implement the following 

mitigation measure. 

 

If human remains are encountered, the City of Novato shall ensure that work is halted in the 

vicinity and the County Coroner is notified. At the same time, a qualified archaeologist shall 

be contacted to evaluate the situation. If human remains are of Native American origin, the 

County Coroner shall notify the Native American Heritage Commission within 24 hours of 

identification, pursuant to Public Resources Code Section 5097.98. 

 

10. Mitigation Measure GEO-1: The applicant shall provide a design level geotechnical 

investigation to the City Engineer to comply with the following mitigation measure. 

 

Prior to the issuance of any construction or grading permits, the design level geotechnical 

investigation shall be reviewed by the City Engineer. The proposed project shall be designed 

to comply with the recommendations made in the geotechnical investigation report prepared 

for the project by PJC & Associates, Incorporated in January 2016 and addendum letter in 

November 2016. Construction methods for the project shall incorporate all specifications, 

design criteria, and recommendations contained in the design level geotechnical investigation 

report as a condition of project approval. The following recommendations and criteria for 

design and construction of the project include but are not limited to: 

• Site grading and earthwork (stripping, excavation, and compaction) 

• Residence foundations: post tensioned concrete slabs-on-grade (vertical loads, settlement, 

and lateral loads) 

• Retaining walls (foundation, static lateral earth pressures, lateral loads, and drainage) 

• Seismic Design (site class, mapped acceleration parameters, spectral response acceleration 

parameters, and design spectral acceleration parameters) 

• Drainage (foundation subdrains and underslab subdrains) 

 

11. Mitigation Measure N-1: The following measures shall be incorporated into the proposed 

project to reduce exterior noise levels to 60 dBA Ldn or below and interior noise levels to 45 

dBA Ldn or below:  

 

To ensure noise from heating and cooling equipment will comply with the City Noise 

Ordinance, the following shall be implemented: 

• Ensure any manufacturer recommended noise control treatments are installed on residential 

mechanical equipment such that noise level associated with the generation of said 

equipment complies with the City Noise Ordinance. 

• Enclose equipment in cement blocks or other type of structure capable of achieving the 

attenuation necessary to reduce noise levels at the property line to comply with the City 

Noise Ordinance. 

• Prior to final approval of building plans, a noise analysis shall be prepared that demonstrates 

that the equipment complies with the City Noise Ordinance. 
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12. Mitigation Measure T-1: The applicant shall implement the following mitigation measure. 

• Modify visual site distance obstruction caused by vegetation by trimming the bushes and 

shrubs (located in the public right-of-way) at the south-west corner of the intersection; 

• Restrict parking within 25 feet along the west side of the Topaz Drive north approach to the 

Topaz Drive/Misty Road intersection; 

• Install a stop sign along the minor approach (Misty Road). A stop sign would enhance safety 

of vehicles and pedestrians using this intersection. 

 

The following conditions of approval shall be met to the satisfaction of the Novato Public Works 

- Engineering Division, as detailed in the Engineering Division memo dated March 1, 2018: 

General Conditions of Approval: 

 

13. Applicant shall design and construct all necessary and required improvements and facilities in 

accordance with Chapter V – Development Standards of the Novato Municipal Code (NMC) 

and the Uniform Construction Standards All Cities and County of Marin (as modified by 

Memorandum dated 09/09/14), unless specific design exceptions have been approved. Approval 

of a site plan depicting improvements that do not conform to the NMC does not constitute 

approval of a design exception, unless explicitly stated herein or in another approved City 

resolution. 

 

14. Applicant shall be responsible for all City plan check, map check and inspection costs.  The 

Applicant shall enter into a Cost Recovery Agreement and deposit funds with the City upon 

the initiation of plan check services.  The amount of the initial deposit shall be determined by 

the City Engineer.  Additional funds may be required based upon actual plan check, map check 

and inspection costs.   

15. Applicant shall submit for review and approval Improvement Plans prepared by a California 

Registered Civil Engineer for all necessary and required on-site and off-site public and private 

improvements.  The Improvement Plans shall identify include all existing and proposed 

utilities, above and below ground, including water, sanitary sewer, storm sewer, telephone, 

cable television, electricity, natural gas, transformers, vaults and meters.  The final plan set 

shall include all civil, landscape and joint trench drawings under a single cover sheet.  

Improvement Plans must be approved by the City Engineer prior to any on-site or off-site 

construction.  An Encroachment Permit is required for any work within City right of way.  An 

Encroachment Permit will not be issued prior to the approval of the Improvement Plans and 

the execution of a Subdivision Improvement Agreement. 

16. All existing and proposed electrical and communications lines, service cabinets, and devices, 

both on the site and along its frontages, shall be placed underground at the Applicant’s expense.  

All pull boxes, junction structures, service cabinets, vaults, valves and similar devices shall be 

installed behind the back edge of walkways or within a public utility easement, at locations 

approved by the City Engineer.  If any utility appurtenances are permitted to be above ground, 

such as vaults and boxes, they shall be painted a color approved by the City.  New 

improvements within existing and proposed utility easements shall be subject to the approval 

of the appropriate utility company 
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17. Unless otherwise explicitly permitted, all existing wells, septic tanks and/or underground fuel 

storage tanks shall be abandoned under permit and inspection of Marin County Department of 

Environmental Health Services or other designated agency.  If there are none, the project 

engineer shall provide a letter describing the scope of the search done to make this 

determination.  This condition shall be satisfied prior to approval of the Improvement Plans.  

No new well or septic systems are permitted on the subject property. 

18. A detailed Soils Investigation/Geotechnical Report shall be prepared and submitted for review 

with the initial submittal of the Improvement Plans.  The report shall address, at a minimum, 

potential for liquefaction, R-values, expansive soils and seismic risk.  The improvement plans 

shall incorporate all design and construction criteria recommended in the Geotechnical Report.  

Prior to City approval of the Improvement Plans, the geotechnical engineer shall sign off on 

the cover sheet confirming that the plans are in conformance with their recommendations.   

If at any time, prior to final acceptance of the project improvements, the City Engineer requests 

an independent geotechnical investigation and report, then an independent geotechnical 

engineer, shall be retained by the City at the applicant’s expense, to conduct requested 

investigations. 

19. A drainage report prepared by a California Registered Civil Engineer shall be submitted for 

review with the initial submittal of the Improvement Plans.  The report shall include hydrologic 

and hydraulic calculations, narrative and exhibits to support the design and sizing of all public 

and private drainage facilities including storm drains and detention facilities.  The report shall 

address existing downstream storm drain facilities and hydraulic conditions which may impact 

the design of proposed facilities and improvements.  Analyses of the conveyance of onsite and 

downstream facilities shall be based on the 25-year storm. The report shall also include an 

analysis of the 100-year storm overland flow. 

20. Applicant shall submit for review and approval a detailed Stormwater Control Plan (SWCP) 

prepared in accordance with the current Bay Area Stormwater Management Agencies 

Association (BASMAA) Post Construction Manual.  Site improvements shall incorporate Low 

Impact Design (LID) principles and permanent post-construction storm water pollution BMPs.  

The Stormwater Control Plan shall be submitted for review with the initial submittal of the 

Improvement Plans.   

 

21. Prior to the approval of the Improvement Plans and prior to the issuance of any grading permit, 

the applicant shall obtain all necessary permits, approvals and/or clearances from any other 

regulatory agencies with jurisdiction over the project.  Proof of approval and/or clearances, 

including but not limited to, Pacific Gas and Electric Co., North Marin Water District, and the 

Novato Sanitary District shall be submitted to the City prior to approval of the improvement 

plans.  A complete set of improvement plans shall be submitted to all agencies, districts, and 

utilities affected by, or providing service to the development, for review and comment.   

 

22. The Applicant shall obtain written confirmation and approval from Novato Fire Protection 

District (NFPD) for requirements for emergency vehicular access and appropriate posted 

signage.  Applicant shall locate signs required by NFPD to the satisfaction of the City Engineer. 
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23. Applicant shall obtain signatures from representatives of the Novato Fire District, North Marin 

Water District and the Novato Sanitary District on the final Improvement Plans acknowledging 

their review of those plans prior to City approval.   

 

24. The Applicant shall design and construct all new pedestrian walkways and handicap ramps to 

meet current ADA standard details, with City minimum slopes. 

 

25. All outside garbage facilities shall be designed to be fully enclosed with a roof meeting Marin 

County’s storm water pollution prevention best management practices. 

 

26. Stenciling shall be provided on curb inlets to prohibit dumping of pollutants.  The stencil shall 

be noted in the improvement plans. 

 

27. Landscape plans shall be submitted with the Improvement Plans and shall meet the 

requirements of site distance to the satisfaction of the City Engineer. 

 

28. Prior to the approval of the Improvement Plans, the Applicant shall submit a copy their Storm 

Water Pollution Prevention Plan (SWPPP) and Notice of Intent (NOI) for coverage under the 

State Water Resources Control Board’s General Construction Permit for Stormwater 

Discharges Associated with Construction and Land Disturbance Activities (Order 2009-0009-

DWQ). 

 

Special Conditions of Approval: 

 

29. The Applicant shall submit Improvement Plans prepared by a registered Civil Engineer 

(Engineer of Record) in substantial conformance with the Bahia Heights Vesting Tentative 

Map (Sheets TM-1 through TM-14), prepared by Carlson, Barbee & Gibson, Inc., dated 

September 2017 (VTM). 

 

30. The Applicant shall construct all of the Public Improvements generally shown on the VTM 

and more specifically described below.  

 

a. Misty Road shall be constructed as a public street with a minimum curb-to-curb width of 

36-feet where parking is provided along the south side and reduced to 28-feet where 

parking is not allowed along the south side.  A minimum 4-foot wide sidewalk shall be 

constructed along the north side of Misty Road from the existing pedestrian ramp at Topaz 

Way to the driveway at Lot 5.  Note that the existing walk and driveway along APN 143-

241-12 do not meet City standards and will need to be replaced.  Street improvements shall 

also include streetlights. 

 

b. A storm drain system shall be installed in Misty Road sized in accordance with the final 

approved drainage report (minimum diameter 15-inch per NMC) and the final approved 

SWCP.  The existing downstream 12-inch storm drain shall be replaced with a minimum 

diameter 15-inch storm drain to its point of connection to the existing 18-inch storm drain 

in Topaz Drive. 
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31. The Applicant shall construct all of the Private Improvements generally shown on the VTM 

and more specifically described below. 

 

a. Stormwater Quality Facilities: Permanent on-site private post-construction stormwater 

treatment BMPs shall be designed and constructed in accordance with the approved final 

SWCP.  

 

Final Map Conditions of Approval: 

 

32. A final map, as defined in the State Subdivision Map Act, shall be prepared by a licensed land 

surveyor or civil engineer.  The Final Map shall show all parcels, rights-of-way, and 

easement(s), and shall be submitted to the City Engineer for review.  The Final Map shall be 

in substantial conformance with the approved Vesting Tentative Map and all applicable 

conditions of approval.  The Final Map is not valid until it has been approved by the City and 

recorded.  Closure calculations shall be provided at the time of initial Final Map submittal.  All 

calculated points within the map shall be based upon one common set of coordinates.  All 

information shown on the Final Map shall be directly verifiable by information shown on the 

closure calculation printout.  The point(s) of beginning shall be clearly defined.  All lot sizes 

shall be shown on the Final Map and shall be verifiable from information shown on the closure 

calculation printout.  A current title report (within past 30 days) shall be submitted at the time 

of initial Final Map submittal. 

 

33. If the City Council authorizes granting a waterline easement in favor of North Marin Water 

District over the adjacent City owned properties, the Applicant shall prepare all necessary legal 

descriptions and easement deed and submit them to the City and North Marin Water District 

for review. Said easement deed shall include provisions for maintenance by the North Marin 

Water District of the easement and indemnification of the City. After recordation, copies of 

the recorded deeds shall be submitted to the City.   

 

34. The Applicant shall make the following irrevocable offers of dedication to the City for public 

purposes on the Final Map: 

 

a. A street right-of-way and utility easement over Misty Road from the back of walk along 

the north side to the back of curb along the south side varying in width from approximately 

36.5-feet to 44.5-feet, and expanded as necessary at the cul-de-sac.  

 

35. The Applicant shall transmit by certified mail a copy of the conditionally approved Tentative 

Map together with a copy of Section 66436 of the State Subdivision Map Act to each public 

entity or public utility that is an easement holder of record.   

 

36. The Final Map shall not be approved prior to approval of the Improvement Plans. 

 

37. Prior to approval of a final map or issuance of a grading permit, the Applicant shall enter into 

an Improvement Agreement in accordance with NMC Section 9-27 to ensure completion of all 

onsite and offsite improvements, including but not limited to, grading and construction of any 

curbs, gutters, sidewalks, roadway improvements, storm drainage facilities, water facilities, 
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sewer facilities, street lighting, signage, striping, and other utilities, to the satisfaction of the 

City Engineer.  The Improvement Agreement shall be secured to guarantee the faithful 

performance of the agreement in the amount of 100% of the estimated cost of the 

improvements and for the payment of labor and materials in the amount of 100% of the 

estimated cost of the improvements.  A certificate of occupancy shall not be issued for any 

structure until required improvements are completed to the satisfaction of the City Engineer. 

 

38. Prior to the approval of the Final Map, the Applicant shall pay fifty percent (50%) of the total 

Park In-lieu Fees.  The remainder of the Park In-lieu Fees shall be paid prior to issuance of 

Building Permits.  The total amount of the Park In-lieu Fees shall be calculated in accordance 

with NMC 9-20.008.  

 

Construction Conditions of Approval: 

 

39. Construction stormwater pollution prevention measures as indicated in the SWPPP shall be 

consistent with the details in the most recent version of the California Stormwater Quality 

Association Stormwater Best Management Handbook-Construction or the Caltrans Storm 

Water Quality Handbook Construction Site BMPs Manual.  A Qualified SWPPP Practitioner 

shall be responsible for implementing the measures at the site and performing all required 

monitoring and inspection/maintenance/repair activities. The project applicant shall also 

prepare a Rain Event Action Plan (if required based on the determined risk level) as part of the 

SWPPP.  

 

40. Construction activities shall be limited to the days and hours stipulated in Novato Municipal 

Code 19.22.070B.  City established inspection hours are Monday through Thursdays, and 

alternating Fridays from 7 a.m. until 4 p.m. except on City recognized holidays.  Applicant 

shall be responsible for the City’s additional cost to provide inspection during times not 

established as regular City inspection hours.  

 

41. A City of Novato Encroachment Permit shall be obtained prior to any grading, trenching, 

pavement, construction of improvements or any other work in the public right-of-way. 

 

42. If any hazardous materials are encountered during the construction of this project, all work 

shall be immediately stopped and the Marin County Environmental Health Service 

Department, the Novato Fire Protection District, and the City Inspector shall be notified 

immediately.  Work shall not proceed until clearance has been issued by all of these agencies. 

 

43. Upon completion of the project and prior to acknowledgment of completion, all new storm 

drains 15" in diameter and larger shall be professionally televised and a video of the recording 

delivered to the City Engineer for review.  The video shall indicate the pipe being televised, 

indicate station points along each pipe, and shall have the bottom of the pipe at the bottom of 

the monitor when viewed.  The televised speed shall be slow enough to enable viewers to 

ascertain the pipe condition and the speed shall be reduced or paused as necessary at sags, 

gaps, obstructions and damaged areas of the pipe.  Prior to acknowledgment of completion of 

the project, pipe damage and obstructions shall be repaired to the satisfaction of the City 

Engineer. 
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44. The Applicant shall keep adjoining public streets free and clean of project dirt, mud, materials, 

and debris during the construction period, as is found necessary by the City Engineer. The 

Applicant’s contractor shall provide dust control seven (7) days a week, twenty-four (24) hours 

a day and this provision shall be noted on the plans. 

 

45. The following shall be added to the general notes on the civil plans, “All roads used within the 

City of Novato during construction shall be cleaned daily, or more often as required by the 

City Engineer, of all dirt and debris spilled or tracked onto the City streets, or private 

driveways.”  

 

46. Prior to final preparation of the subgrade and placement of base materials, all underground 

utilities shall be installed and service connections stubbed out behind the sidewalk. Public 

utilities, Cable TV, sanitary sewers, and water lines, shall be installed in a manner that will not 

disturb the street pavement, curb, gutter and sidewalk, when future service connections or 

extensions are made. 

 

47. Where soil or geologic conditions encountered in grading operations are different from that 

anticipated in the soil and/or geologic investigation report, or where such conditions warrant 

changes to the recommendations contained in the original soil investigation, a revised soil or 

geologic report shall be submitted for approval by the City Engineer. Additionally, if field 

conditions warrant installation of any subdrains, the location, size and construction details must 

be provided to the City for review and approval prior to construction. 

 

48. Utilities to be abandoned shall be removed, filled with suitable material and/or capped to the 

approval of the applicable utility agency and to the approval of the City Engineer. 

 

49. After all of the new underground utilities within existing public streets have been installed, the 

entire affected areas shall be milled and repaved to present a neat finished pavement area.  

Multiple trench patches are not acceptable. 

 

50. Upon completion of the building and site improvements, the Applicant shall clean, repair, or 

reconstruct the curb, gutter, and sidewalk along the entire frontage of the developed property 

as may be required by the City Engineer to conform to the City standards prior to receiving an 

occupancy permit for the building. 

 

Occupancy Conditions of Approval: 

 

51. Prior to occupancy of any building, the Applicant shall submit a certification by the 

Geotechnical Engineer of Record confirming that all the work has been completed in 

substantial conformance with the recommendations in Soils Investigation/Geotechnical 

Report. 

 

52. Prior to occupancy of any building, the subdivision shall be annexed into the existing Bahia 

Homeowner’s Association (HOA).  The HOA shall agree to be responsible for the ongoing 

and operation and maintenance of all post-construction stormwater treatment facilities.  The 
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HOA shall agree to enter into a stormwater maintenance agreement with the City.  It shall be 

the Applicant’s responsibility to work with the HOA to ensure compliance with this condition.  

In the event that the HOA refuses to assume responsibility for the ongoing and operation and 

maintenance of all post-construction stormwater treatment facilities, the Applicant shall 

establish a separate homeowner’s association for this subdivision to be responsible ongoing 

maintenance and operation of all onsite stormwater quality facilities and shared storm drains. 

The CC&Rs for this separate homeowner’s association shall be submitted to the City for 

review and approval prior to recordation. 

 

53. Prior to occupancy of any building, the Applicant shall submit for review and approval by the 

City Engineer, a Post-Construction Stormwater Operations and Maintenance Plan that 

provides an exhibit showing all storm drain and water quality infrastructure that is to be 

maintained, along with detailed instructions and schedules for the ongoing inspection, 

maintenance and operation of all post-construction stormwater treatment facilities.  

Maintenance responsibilities shall include maintaining the storm drain laterals from each 

stormwater treatment facility to its point of connection with the main storm drain in the street.  

Once approved, either the Bahia Homeowner’s Association or the separate homeowner’s 

association for this subdivision shall enter into a stormwater maintenance agreement with the 

City that provides the terms, conditions, and security associated with the ongoing requirements 

of the Post Construction Stormwater Operations and Maintenance Plan.   

 

54. Prior to occupancy of any building, the applicant shall provide a mylar and digital copy of the 

Improvement Plans that include all as-built or field changes. 

 

The following conditions of approval shall be met to the satisfaction of the Novato Community 

Development Department – Planning Division: 

 

55. All adopted mitigation measures, detailed in the Bahia Heights IS/MND (SCH# 2017122063) 

and listed in the Mitigation Monitoring and Reporting Program (dated December 2017), shall 

be considered Conditions of Approval. 

 

56. The project shall comply with Novato Municipal Code Division 19.21, Art Program regarding 

the payment of an in-lieu fee. 

 

57. The applicant shall pay the affordable housing in-lieu fee prior to issuance of the first building 

permit.  

 

58. Site specific tree protection measures shall be developed and included with construction 

documents for observance during waterline installation and site development. The tree 

protection plan shall include measures that protect the root zones and tree crowns specific to 

individual tree species. A certified arborist or landscape architect shall prepare the plan. 

 

59. Trees that are removed, or otherwise damaged during site development and construction 

activities, shall be replaced at a 3:1 ratio, as applicable, pursuant to Novato Municipal Code 
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Division 19.39. A management plan for long-term management and maintenance (3 years) 

shall be submitted and approved as part of this requirement. 

 

60. As shown on Open Space Easement Exhibit Sheets 1 and 2, dated March 2018, an open space 

easement shall be offered for dedication to the City of Novato, pursuant to the Open Space 

Easement Act of 1974 (Government Code Section 51070-51097). The open space easement 

shall be shown on the Final Map and a separately recorded open space easement document 

shall be recorded with the Marin County Recorder. Uses allowed within the easement are 

limited to those uses listed below. A map note disclosure shall be included on the Final Map 

that states the following: 

 

Lots 5 – 9 include areas designated as an Open Space Easement. The placement of structures, 

grading of land, and other land disturbing activities shall be prohibited except for the following 

activities. The following activities shall be allowed, upon the issuance of any required permits, 

including but not limited to building and grading permits: Installation and maintenance of 

utilities; vegetation clearance deemed necessary for fire prevention; emergency work that is 

designed, overseen and completed by qualified professionals; passive recreation activities, 

such as walking or hiking, that do not result in permanent or semi-permanent land 

disturbances or erosion hazards; emergency personnel and vehicle access; and fencing at the 

property line that does not exceed forty-two (42) inches in height and is a double-twisted 

smooth-wire (no barbed-wire) design. The bottom horizontal strand shall be a minimum of 

eighteen (18) inches above the existing grade with a minimum of twelve (12) inches between 

strands. Any proposed improvements or land disturbances shall be submitted for review to the 

City of Novato Community Development Director for a determination regarding compliance 

with the allowances of the open space easement and permitting requirements (if necessary). 

 

61. Indemnity, Fee Notice, and Time Limitations 

 

a. In accordance with Government Code Section 66474.9, the developer and any successor 

in interest, whether in whole or in part, shall defend, indemnify, and hold harmless the City 

and its agents, officers, attorneys, and employees from any claim, action, or proceeding 

brought against the City or its agents, officers, attorneys, or employees to attack, set aside, 

void, or annul the approval at issue herein. This indemnification shall include damages or 

fees awarded against the City, if any, costs of suit, attorney’s fees, and other costs and 

expenses incurred in connection with such action whether incurred by the developer, the 

City, and/or parties initiating or bringing such action. 

 

b. In the event that a claim, action, or proceeding described in subsection (a) above is brought, 

the City shall promptly notify the developer of the existence of the claim, action, or 

proceeding, and the City will cooperate fully in the defense of such claim, action, or 

proceeding. Nothing herein shall prohibit the City from participating in the defense of any 

claim, action, or proceeding; the City shall retain the right to (i) approve the counsel to so 

defend the City, (ii) approve all significant decisions concerning the manner in which the 
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defense is conducted, and (iii) approve any and all settlements, which approval shall not 

be unreasonably withheld. The City shall also have the right not to participate in said 

defense, except that the City agrees to cooperate with the developer in the defense of said 

claim, action, or proceeding. If the City chooses to have counsel of its own to defend any 

claim, action, or proceeding where the developer has already retained counsel to defend 

the City in such matters, the fees and expenses of the counsel selected by the City shall be 

paid by the City. 

 

c. The developer and any successor in interest, whether in whole or in part, shall defend, 

indemnify, and hold harmless the City, its agents, employees, and attorneys for all costs 

incurred in additional investigation of or study of, or for supplementing, preparing, 

redrafting, revising, or amending any document, if made necessary by said legal action and 

the developer desires to pursue securing such approvals, after initiation of such litigation, 

which are conditioned on the approval of such documents in a form and under conditions 

approved by the City Attorney. 

 

d. In the event that a claim, action, or proceeding described in subsection (c) above is brought, 

the City shall promptly notify the developer of the existence of the claim, action, or 

proceeding, and the City will cooperate fully in the defense of such claim, action, or 

proceeding. Nothing herein shall prohibit the City from participating in the defense of any 

claim, action, or proceeding; the City shall retain the right to (i) approve the counsel to so 

defend the City, (ii) approve all significant decisions concerning the manner in which the 

defense is conducted, and (iii) approve any and all settlements, which approval shall not 

be unreasonably withheld. The City shall also have the right not to participate in said 

defense, except that the City agrees to cooperate with the developer in the defense of said 

claim, action, or proceeding. If the City chooses to have counsel of its own to defend any 

claim, action, or proceeding where the developer has already retained counsel to defend 

the City in such matters, the fees and expenses of the counsel selected by the City shall be 

paid by the developer. 

 

e. The developer and any successor in interest, whether in whole or in part, indemnifies the 

City for all the City’s costs, fees, and damages which the City incurs in enforcing the above 

indemnification provisions. 

 

f. Unless a shorter limitation period applies, the time within which judicial review of this 

decision must be sought is governed by California Code of Civil Procedure, Section 

1094.6. 

 

g. The conditions of project approval set forth herein include certain fees, dedication 

requirements, reservation requirements, and other exactions. Pursuant to Government Code 

Section 66020(d)(1), the conditions constitute written notice of a statement of the amount 

of such fees and a description of dedications, reservations, and other exactions. You are 

hereby further notified that the 90-day approval period in which you may protest these fees, 
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dedications, reservations, and other exactions pursuant to Government Code Section 

66020(a), has begun. If you fail to file a protest within this 90-day period complying with 

all of the requirements of Section 66020, you will be legally barred from later challenging 

such exactions. 

 

The following conditions of approval shall be met to the satisfaction of the Novato Fire Protection 

District (NFPD), as detailed in the NFPD letter dated July 27, 2017: 

62. An automatic residential fire sprinkler system is required to be installed in all new residences 

including garages conforming to NFPA Std. 13D, Fire Protection Standard #401, and as 

modified by the Fire Marshal. Plans and hydraulic calculations shall be submitted to the Fire 

Marshal for review prior to installation. Contact the North Marin Water District should an 

upgrade for the domestic water meter be needed. Additional sizing may be required due to 

available pressures and fire flow. The above requirement may be waived provided the new and 

existing remodel and addition does not exceed 50% of the total existing floor area. Reference 

Std. #401. 

 

63. Fire hydrants capable of supplying 1,500 gallons per minute minimum will be required to be 

installed so that spacing between hydrants does not exceed 300 feet. The fire hydrants shall be 

spotted by the Fire Marshal and contact at least one 4 and one half inch and one 2 and one half 

inch outlets. Installation shall conform to the specifications of the North Marin Water District. 

 

64. Fire hydrants shall be installed in accordance with the applicable standard, tested, and 

operational prior to framing. 

 

65. Fire hydrants shall be painted Rustoleum high gloss yellow or equal. Hydrants shall have a 

blue reflective roadway marker installed per NFD Standards. 

 

66. Proposed roads and driveways shall not exceed 18% grade. 

 

67. Roadways and driveways shall have a minimum clearance of not less than 20 feet horizontal 

by 14 feet vertical clearance. No object shall encroach into this horizontal and vertical plane. 

 

68. Roadways shall not be less than 20 feet wide capable of accommodating a 60,000 GVW and 

driveways not less than 16 feet wide capable of accommodating a 40,000 GVW, all weather 

surface (AC paving or concrete), unobstructed, and shall be installed prior to lumber delivery 

or framing. 

 

69. An approved fire apparatus turn-around shall be designed and installed at the driveway end so 

as not to exceed 150 feet from the street and shall be capable of accommodating Novato Fire 

District apparatus. The turn-around shall be recorded, dedicated, and clearly delineated on the 

subdivision map as ‘Dedicated Fire Apparatus Turnaround’. 

 

73



 

 

70. All driveways and parking areas shall accommodate Novato Fire District apparatus turning 

radius per NFD standards. 

 

71. ‘No parking fire lane’ curbs and signs shall be installed in accordance with NFD Standard 

#204, as required by the Fire Marshal.  

 

72. An irrigated greenbelt Vegetation Management Plan (VMP) Fuels Management Plan 

conforming to the standards of Novato Fire District shall be prepared and implemented at the 

site. The VMP-Fuels Management Plan shall conform to Novato Fire Protection Standard 

#220. The plan shall be incorporated into the landscape plan for the project and submitted to 

the Fire Marshal for review prior to implementation. The plan shall be implemented prior to 

building final. 

 

73. This project is located in a wildland-urban interface area and must meet all applicable 

California Building Code requirements. See CBC Chapter 7A. 

 

74. Permit application and associated fees shall be submitted with plan submittal package. 

 

The following conditions of approval shall be met to the satisfaction of the Novato Sanitary 

District: 

 

75. The project shall comply with the requirements of the Novato Sanitary District. 

The following conditions of approval shall be met to the satisfaction of the North Marin Water 

District (NMWD), as detailed in the NMWD letter dated July 24, 2017: 

76. Construction of new water distribution facilities is required before water service can be 

provided. The owner must apply to the District; enter into an agreement with the District, and 

complete financial arrangements for the new facilities as a condition of approval. Zone 1 water 

pressure service can be provided up to an elevation of 60 feet. For all lots above 60 feet 

elevation, Zone 2 or greater pressure water will be required. 

 

77. Zone 2 water is available from Laguna Vista Drive; however an easement from Laguna Vista 

Drive to the subject parcels is required. The owner must dedicate easements where necessary 

for District facilities to serve the proposed project. Occupancy approval shall not be granted 

until water service installation and sign off is complete.  

 

78. The project must conform to District Regulation 15 – Mandatory Water Conservation 

Measures. Occupancy approval shall not be granted until compliance with water conservation 

measures, as applicable, can be verified. 
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CITY COUNCIL OF THE CITY OF NOVATO 

 

RESOLUTION NO. ____ 

 

RESOLUTION OF A SUMMARY VACATION OF A 

ONE-FOOT WIDE NON-ACCESS STRIP ON 

WESTERLY END OF MISTY ROAD 

 

 WHEREAS, on April 25, 1967, the City Council adopted Resolution No. 16-67 approving 

the Final Map for Map of Bahia Unit No. 1-A subdivision and accepted the dedication of a one-

foot wide non-access strip across the westerly terminus of the Misty Road right-of-way; and  

 WHEREAS, the one-foot wide non-access strip was created with the recordation of the 

Bahia Unit No. 1-A Final Map, recorded on April 28, 1967, in Volume 14, Page 3 of Maps in the 

office of the Marin County Recorder; and  

 

 WHEREAS, the City of Novato received a request to vacate the one-foot wide non-access 

strip associated with the Bahia Heights Project. The Bahia Heights Project also includes a master 

plan, precise development plan, design review, grant of easement, and vesting tentative 

subdivision map (“Project”); and 

 

WHEREAS, the one-foot wide non-access strip across the westerly terminus of the Misty 

Road effectively prohibits access to the Bahia Heights Project site; and 

 

WHEREAS, an Initial Study/Mitigated Negative Declaration ("IS/MND") was prepared in 

compliance with the requirements of the California Environmental Quality Act ("CEQA") and the 

City of Novato Environmental Review Guidelines, which analyzed the Project, to determine if 

these actions would result in significant physical impacts to the environment; and 

 

 WHEREAS, the IS/MND did not identify any significant environmental impacts arising 

from the Project, or the operation and construction of the Project that could not be mitigated to a 

less than significant level; and 

 

WHEREAS, by separate resolution adopted prior hereto, the City Council adopted a 

Mitigated Negative Declaration for the Project, and did consider the IS/MND prior to making a 

decision on the Project; and 

 

WHEREAS, California Government Code Section 65402 requires that Planning 

Commission review the vacation of the one-foot wide non-access strip for consistency with the 

Novato General Plan; and  

 

WHEREAS, public notices describing the Planning Commission's public hearing 

regarding the vacation’s consistency with the Novato General Plan and the Project’s other 

associated development entitlements were sent to all affected property owners within 600-feet of 

the boundaries of the project site, all Bahia neighborhood residents, all public agencies potentially 

serving the Project or having some oversight of the Project's construction, all responsible agencies, 
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trustee agencies, and tribal organizations, and all persons requesting notice pursuant to Section 

19.58.020 of the Novato Municipal Code, and published in the Marin Independent Journal, a 

newspaper of local circulation, on February 2, 2018. 

 

WHEREAS, Planning Commission held a duly noticed public hearing on February 12, 

2018, to consider and receive public testimony regarding the proposed Vacation’s consistency with 

the Novato General Plan, pursuant to Government Code Section 65402; and  

  

WHEREAS, the Planning Commission found that the Vacation of the one-foot wide non-

access strip is consistent with the Novato General Plan. 

 

NOW, THEREFORE, BE IT RESOLVED, that the City Council of the City of Novato 

hereby finds and resolves as follows: 

 

Section 1. Recitals 

 

The foregoing recitals are true and correct and are incorporated into the findings herein. 

 

Section 2. Record 

 

The Record of Proceedings ("Record") upon which the City Council bases its decision on 

the Vacation of the one-foot wide non-access strip includes, but is not limited to: (1) the Initial 

Study/Mitigated Negative Declaration and the appendices and technical reports cited in and/or 

relied upon in preparing the Initial Study/Mitigated Negative Declaration, (2) the staff reports, City 

files and records and other documents, prepared for and/or submitted to the City relating to the 

Initial Study/Mitigated Negative Declaration, the proposed Vesting Tentative Subdivision Map 

and Vacation of Non-Access Strip, and the Project's other associated development entitlement 

requests (3) the evidence, facts, findings and other determinations set forth in this resolution, (4) 

the City of Novato 1996 General Plan and its related EIR and the Novato Municipal Code, (5) all 

designs, plans, studies, data and correspondence submitted to the City in connection with the Initial 

Study/Mitigated Negative Declaration, the proposed Vesting Tentative Parcel Map, Vacation of 

Non-Access Strip request, and Grant of Water Line Easement, the Project, and the Project's 

associated development entitlement requests (6) all documentary and oral evidence received at 

public workshops, meetings, and hearings or submitted to the City during the comment period 

relating to the Initial Study/Mitigated Negative Declaration, the Vesting Tentative Parcel Map, 

Vacation of Non-Access Strip request, and Grant of Water Line Easement, the Project, and the 

Project's associated development entitlement requests (7) all other matters of common knowledge 

to the City Council including, but not limited to, City, state, and federal laws, policies, rules, 

regulations, reports, records and projections related to development within the City of Novato and 

its surrounding areas. 

 

The location and custodian of the records is the Novato Community Development Department, 

922 Machin Avenue, Novato, California, 94945. 

 

NOW, THEREFORE, BE IT FURTHER RESOLVED THAT the City Council of the City 

of Novato, hereby finds that access restriction provided by the one-foot non-access strip across the 
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westerly terminus of the Misty Road right-of-way has not been passible for vehicle traffic for a 

period of five consecutive years, no public money has been expended for maintenance of said strip 

due to the fact that it is now appropriate to extend Misty Road to serve the Project, and said strip 

is no longer needed for the purposes for which is was accepted and can therefore be considered to 

be excess, based thereon, the City Council hereby vacates said one-foot wide non-access strip 

across the westerly terminus of the Misty Road right-of-way as described in the legal description 

on the attached Exhibit A and as shown on the plat on the attached Exhibit B, non-access strip, by 

summary vacation as provided by State Streets and Highways Code, Sections 8330 – 8334.5, and 

directs that a certified copy of this Resolution effecting said vacation be filed for record with the 

Marin County Recorder. 

 

 

 *  *  *  *  *  * 

 

I HEREBY CERTIFY that the foregoing resolution was duly and regularly adopted by the City 

Council of the City of Novato, Marin County, California, at a meeting thereof, held on the 27th day 

of March, by the following vote, to wit:   

 

AYES:  Councilmembers 

NOES:  Councilmembers 

ABSTAIN: Councilmembers 

ABSENT: Councilmembers 

 

 

        

City Clerk of the City of Novato 

 

 

Approved as to form: 

 

 

 

       

City Attorney of the City of Novato 
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JANUARY 22, 2018 
JOB NO. 2542-000 

 
EXHIBIT A 

LEGAL DESCRIPTION 
VACATION OF 1’ NON-ACCESS STRIP 

CITY OF NOVATO 
 

BEING REAL PROPERTY SITUATE IN THE CITY OF NOVATO, COUNTY OF MARIN, 
CALIFORNIA, DESCRIBED AS FOLLOWS: 
 
BEING A ONE (1.00) FOOT STRIP OF LAND DESIGNATED AS “1’ NON-ACCESS 
STRIP” AT THE WESTERN END OF THAT PUBLIC ROAD KNOWN AS MISTY ROAD, AS 
SAID STRIP OF LAND AND SAID ROAD ARE SHOWN AND SO DESIGNATED ON THAT 
CERTAIN MAP ENTITLED “BAHIA, UNIT NO. 1-A” RECORDED APRIL 28, 1967, IN 
BOOK 14 OF MAPS, AT PAGE 3, IN THE OFFICE OF THE COUNTY RECORDER OF 
MARIN COUNTY. 
 

END DESCRIPTION 
 
 

 
 
              
       MARK H. WEHBER, PLS 
       L.S. NO. 7960 
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(APN 143-272-07)
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VACATION OF 1'  NON-ACESS STRIP
BAHIA, UNIT NO. 1-A

NOVATO,  CALIFORNIA

PLAT TO ACCOMPANY LEGAL DESCRIPTION
EXHIBIT B

JOB NO. 2542-000

Carlson, Barbee & Gibson, Inc.

CIVIL ENGINEERS       SURVEYORS      PLANNERS
SAN  RAMON

WEST SACRAMENTO
(925) 866 - 0322
(916) 375 - 1877

LEGEND

PRELIMINARY
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 CITY COUNCIL OF THE CITY OF NOVATO 

 

 RESOLUTION NO. _____ 

 
RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 

NOVATO APPROVING A WATER LINE EASEMENT TO THE 

NORTH MARIN WATER DISTRICT AND DIRECTING THE 

CITY MANAGER TO EXECUTE THE EASEMENT AND TAKE 

ALL SUCH ACTION NECESSARY TO EFFECTUATE THE 

RECORDATION THEREOF, ACROSS CITY-OWNED LAND 

IDENTIFIED AS APNS 143-292-16 AND 143-272-01 

 
WHEREAS, the City of Novato received a request to grant a ten-foot (10’) wide water line 

easement through City-owned property associated with the Bahia Heights Project. The Bahia 

Heights Project also includes a master plan, precise development plan, including design review, 

vacation of a one-foot wide non-access strip, and vesting tentative subdivision map (“Project”); 

and 

 

WHEREAS, the Novato General Plan Land Use Element designates the Project site as Low 

Density Residential; and 

 

WHEREAS, the easement would facilitate installation of a water line from Laguna Vista 

Drive to the Project site; and 

 

WHEREAS, the easement would grant to the North Marin Water District the ability to 

construct, install, and maintain water line infrastructure to serve the Project site; and 

 

WHEREAS, an Initial Study/Mitigated Negative Declaration ("IS/MND") was prepared in 

compliance with the requirements of the California Environmental Quality Act ("CEQA") and the 

City of Novato Environmental Review Guidelines, which analyzed the Project, to determine if 

these actions would result in significant physical impacts to the environment; and 

 

 WHEREAS, the IS/MND did not identify any significant environmental impacts arising 

from the Project, or the operation and construction of the Project that could not be mitigated to a 

less than significant level; and 

 

WHEREAS, those adopted mitigation measures were made a condition of approval of the 

Project; and  

 

WHEREAS, by separate resolution adopted prior hereto, the City Council adopted a 

Mitigated Negative Declaration for the Project, and did consider the IS/MND prior to making a 

decision on the Project; and 

 

WHEREAS, California Government Code Section 65402 requires that Planning 

Commission review the grant of water line easement for consistency with the Novato General 

Plan; and  
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WHEREAS, public notices describing the Planning Commission's public hearing 

regarding the grant of water lines easement review of consistency with the Novato General Plan 

and the Project’s other associated development entitlements were sent to all affected property 

owners within 600-feet of the boundaries of the project site, all Bahia neighborhood residents, all 

public agencies potentially serving the Project or having some oversight of the Project's 

construction, all responsible agencies, trustee agencies, and tribal organizations, and all persons 

requesting notice pursuant to Section 19.58.020 of the Novato Municipal Code, and published in 

the Marin Independent Journal, a newspaper of local circulation, on February 2, 2018; and 

 

WHEREAS, Planning Commission held a duly noticed public hearing on February 12, 

2018, to consider and receive public testimony regarding the proposed grant of water line easement 

consistency review with the Novato General Plan, pursuant to Government Code Section 65402; 

and 

 

WHEREAS, the Planning Commission found that the grant of water line easement is 

consistent with the Novato General Plan; and 

 

WHEREAS, public notices describing the City Council’s public hearing regarding the 

grant of water lines easement review of consistency with the Novato General Plan and the Project’s 

other associated development entitlements were sent to all affected property owners within 600-

feet of the boundaries of the project site, all Bahia neighborhood residents, all public agencies 

potentially serving the Project or having some oversight of the Project's construction, all 

responsible agencies, trustee agencies, and tribal organizations, and all persons requesting notice 

pursuant to Section 19.58.020 of the Novato Municipal Code, and published in the Marin 

Independent Journal, a newspaper of local circulation, on March 16, 2018; and 

 

WHEREAS, the City Council held a duly noticed public hearing on March 27, 2018, to 

consider and receive public testimony regarding the proposed grant of water line easement; and 

   

 NOW, THEREFORE, BE IT RESOLVED, that the City Council of the City of Novato 

hereby finds and resolves as follows: 

 

Section 1. Recitals 

 

The foregoing recitals are true and correct and are incorporated into the findings herein. 

 

Section 2. Record 

 

The Record of Proceedings ("Record") upon which the City Council bases its decision on 

the Grant of Water Line Easement includes, but is not limited to: (1) the Initial Study/Mitigated 

Negative Declaration and the appendices and technical reports cited in and/or relied upon in 

preparing the Initial Study/Mitigated Negative Declaration, (2) the staff reports, City files and 

records and other documents, prepared for and/or submitted to the City relating to the Initial 

Study/Mitigated Negative Declaration, the proposed Vesting Tentative Subdivision Map and 

Vacation of Non-Access Strip, and the Project's other associated development entitlement requests 

(3) the evidence, facts, findings and other determinations set forth in this resolution, (4) the City 
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of Novato 1996 General Plan and its related EIR and the Novato Municipal Code, (5) all designs, 

plans, studies, data and correspondence submitted to the City in connection with the Initial 

Study/Mitigated Negative Declaration, the proposed Vesting Tentative Parcel Map, Vacation of 

Right of Way request, and Vacation of One-foot Wide Non-Access Strip, the Project, and the 

Project's associated development entitlement requests (6) all documentary and oral evidence 

received at public workshops, meetings, and hearings or submitted to the City during the comment 

period relating to the Initial Study/Mitigated Negative Declaration, the Vesting Tentative Parcel 

Map, Vacation of Non-Access Strip request, and Grant of Water Line Easement, the Project, and 

the Project's associated development entitlement requests (7) all other matters of common 

knowledge to the City Council including, but not limited to, City, state, and federal laws, policies, 

rules, regulations, reports, records and projections related to development within the City of 

Novato and its surrounding areas. 

 

The location and custodian of the records is the Novato Community Development Department, 

922 Machin Avenue, Novato, California, 94945. 

 

NOW, THEREFORE, BE IT FURTHER RESOLVED THAT the City Council hereby 

approves Grant of Water Line Easement to the North Marin Water District and authorizes and 

directs the City Manager to execute an easement in a form approved by the City Engineer and the 

City Attorney and take all such action necessary to effectuate the recordation thereof, subject to 

the following Conditions of Approval and Indemnification: 

 

1. The Applicant shall prepare all necessary legal descriptions and easement deed and submit 

them to the City and North Marin Water District for review. Said easement deed shall include 

provisions for maintenance by the North Marin Water District of the easement and 

indemnification of the City. After recordation, copies of the recorded deeds shall be submitted 

to the City. 

 

2. The legal description for the easement shall be consistent with the approximate location, as 

shown on the Plan Set Sheet TM-10, dated September 2017. 

 

3. All adopted mitigation measures, detailed in the Bahia Heights IS/MND (SCH# 2017122063) 

and listed in the Mitigation Monitoring and Reporting Program (dated December 2017), shall 

be considered Conditions of Approval. 

 

4. Indemnity, Fee Notice, and Time Limitations 

 

a. The developer and any successor in interest, whether in whole or in part, shall defend, 

indemnify, and hold harmless the City and its agents, officers, attorneys, and employees 

from any claim, action, or proceeding brought against the City or its agents, officers, 

attorneys, or employees to attack, set aside, void, or annul the Planning Commission’s 

recommendation to the City Council at issue herein. This indemnification shall include 

damages or fees awarded against the City, if any, costs of suit, attorney’s fees, and other 

costs and expenses incurred in connection with such action whether incurred by the 

developer, the City, and/or parties initiating or bringing such action. 
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b. The developer and any successor in interest, whether in whole or in part, shall defend, 

indemnify, and hold harmless the City, its agents, employees, and attorneys for all costs 

incurred in additional investigation of or study of, or for supplementing, preparing, 

redrafting, revising, or amending any document, if made necessary by said legal action and 

the developer desires to pursue securing such approvals, after initiation of such litigation, 

which are conditioned on the approval of such documents in a form and under conditions 

approved by the City Attorney. 

 

c. In the event that a claim, action, or proceeding described in no. a or b above is brought, the 

City shall promptly notify the developer of the existence of the claim, action, or proceeding, 

and the City will cooperate fully in the defense of such claim, action, or proceeding. 

Nothing herein shall prohibit the City from participating in the defense of any claim, action, 

or proceeding; the City shall retain the right to (i) approve the counsel to so defend the 

City, (ii) approve all significant decisions concerning the manner in which the defense is 

conducted, and (iii) approve any and all settlements, which approval shall not be 

unreasonably withheld. The City shall also have the right not to participate in said defense, 

except that the City agrees to cooperate with the developer in the defense of said claim, 

action, or proceeding. If the City chooses to have counsel of its own to defend any claim, 

action, or proceeding where the developer has already retained counsel to defend the City 

in such matters, the fees and expenses of the counsel selected by the City shall be paid by 

the developer. 

 

d. The developer and any successor in interest, whether in whole or in part, indemnifies the 

City for all the City’s costs, fees, and damages which the City incurs in enforcing the above 

indemnification provisions.  

 
e. Unless a shorter limitation period applies, the time within which judicial review of this 

decision must be sought is governed by California Code of Civil Procedure, Section 
1094.6. 

 
f. The conditions of project approval set forth herein include certain fees, dedication 

requirements, reservation requirements, and other exactions. Pursuant to Government Code 
Section 66020(d)(1), the conditions constitute written notice of a statement of the amount 
of such fees and a description of dedications, reservations, and other exactions. You are 
hereby further notified that the 90-day approval period in which you may protest these fees, 
dedications, reservations, and other exactions pursuant to Government Code Section 
66020(a), has begun. If you fail to file a protest within this 90-day period complying with 
all of the requirements of Section 66020, you will be legally barred from later challenging 
such exactions. 

 
*    *  *  *  *  * 

 
I HEREBY CERTIFY that the foregoing resolution was duly and regularly adopted by the City 

Council of the City of Novato, Marin County, California, at a meeting hereof, held on the 27th day 

of March, 2018, by the following vote, to wit:   
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AYES: Councilmembers 
NOES: Councilmembers 
ABSTAIN: Councilmembers 
ABSENT: Councilmembers 

 
 

 
________________________________ 
City Clerk of the City of Novato 
 
 
Approved as to form: 
 
 
 
________________________________ 
City Attorney of the City of Novato 
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Brett Walker

From: Neil Sorensen <neil@sorensenlaw.com>
Sent: Monday, February 12, 2018 10:07 AM
To: Brett Walker; Bob Brown
Cc: wanden@treanorlaw.com; Charles Thompson; Anne Caldwell
Subject: Bahia Heights File P2016-096

Follow Up Flag: Follow up
Flag Status: Flagged

Hi Brett, 
 
This office is special counsel to the Bahia Homeowners Association. I would appreciate it if you would pass this email 
onto the Planning Commission for the meeting tonight on the above matter. 
 
As you properly note in your staff report, the Bahia Heights development is part of the Bahia development and is subject 
to the CCRs of the Bahia Homeowners Association (HOA).  We have been in contact with the developer and they have 
applied for informal review of their project from the HOA’s Architectural Review Committee (ACC).  They will eventually 
have to apply for a formal approval from the ACC. 
 
Of particular concern to the HOA is the issue of drainage and whether the project will impact the existing homes in the 
Bahia development.  More specifically, the HOA is concerned whether the existing pipes and drainage structures in 
Topaz Drive and other streets downstream of the proposed development have sufficient capacity to handle any increase 
in storm water created by the project.  It is our understanding that no analysis has been done to determine the capacity 
of the drainage system downstream of the project and that assumptions have been made that it is sufficient to handle 
any increase in storm water created by the project.  If this is true, it is vital that the city require the developer to verify 
that the downstream drainage system has adequate capacity. 
 
I note that city staff has proposed condition of approval 7, which states: 
 
A drainage report prepared by a California Registered Civil Engineer shall be submitted 
for review with the initial submittal of the Improvement Plans. The report shall include 
hydrologic and hydraulic calculations, narrative and exhibits to support the design and 
sizing of all public and private drainage facilities including storm drains and detention 
facilities. The report shall address existing downstream storm drain facilities and hydraulic 
conditions which may impact the design of proposed facilities and improvements. 
Analyses of the conveyance of onsite and downstream facilities shall be based on the 25- 
year storm. The report shall also include an analysis of the 100-year storm overland flow. 
 
The HOA supports imposition of this condition and any other condition(s) that will insure that the drainage system in the 
Bahia development will not be overwhelmed by this project. 
 
When the report required by condition 7 is submitted to the city, the HOA would like to receive a copy and have the 
opportunity to review it.. 
 
Thank you for your attention to this matter. 
 
NEIL SORENSEN 
Attorney at Law 
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950 Northgate Drive, Suite 200 
San Rafael, CA 94903 
 
Tel: (415) 499‐8600 
Fax (415) 491‐9515 
Web: www.sorensenlaw.com 
 
NOTE: This email and all accompanying documents are confidential and privileged. They are intended for the sole use of 
the recipients listed. If you receive this transmission in error, you are advised that any disclosure, copying, distribution, or 
taking any action in reliance on this communication is strictly prohibited. Moreover, any such inadvertent disclosure shall 
not compromise or waive the attorney client privilege as to this communication or otherwise. If you received this in error, 
please contact me at the above email address. Thank you. 
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From: "sherry" <sherrytem@comcast.net>
To: "Stuart Lirette" <stuartlirette@gmail.com>
Subject: Bahia Entry Island #1
Date: Wednesday, February 7, 2018 11:30 AM

Good Morning Council Members,

I am a Bahia resident that lives on Cerro Crest. I moved back to Bahia 6 years ago, 
and have been trying to get the entry to our community improved since then. I lived 
in Bahia in the 1970s and the parks and common areas were beautifully landscaped at 
that time.

The “Islands” are two large city owned parcels of land with Bahia Dr. on either 
side. They are between H Ln. and Cerro Crest Dr.  Previously there was a wooden sign
placed by the builder in 1969 on the left( exit) side when it was a small road way. 
That sign deteriorated and was replaced two years ago by a lighted sign saying 
“Bahia” in a stone monument on the right side of the #1 Island. It was paid for by 
the Bahia Homeowners association, as it was a replacement of a previous sign. 

About 6 years ago the #1 Island was adopted through the Streetscape Committee by 
Stuart Lirette, a neighbor, who is on the Bahia Board of Directors. Since that time 
I have been assisting him in securing funding to landscape and build a dry stream 
bed on the #1 Island. The landscape plans have been revised several times and have 
been viewed by the Streetscape Committee, as well as the Bahia Board .
Stuart and I have attended the Streetscape meetings several times and they have been
supportive but unable to fund landscaping. They have assured me that they can 
provide up to $500.00 “seed” money for reimbursement if I start purchasing plants.

Six years ago the weeds on both Islands were waist high on me. For the past 5 years,
the Public Works department ,Russ Thompson, Clive Shigoli and Peter Torre have been 
very supportive in keeping the #2 Island mowed.

As to the #1 Island, Public Works have installed a recycled water line on the 
periphery and will install drip irrigation to the plants when they are installed. 
Three years ago they helped by sculpting/digging a dry stream bed in a area that had
flooded in the past. Even though the stream bed rockscaping is not finished it 
carries water during heavy rain, fulfilling it’s purpose. The city also moved 
several large boulders and placed them along side the dry streambed. Residents have 
collected “rocks” from various sources to be used when the time comes to”build” the 
streambed.

Continuing on Island #1. Three years ago the Public Works team deposited bark 
chips/mulch over one winter to keep the weeds down. Several tree services companies 
also assisted. Stuart and I have been able to keep the Island relatively weed free 
for the last few years, although this year has more weeds than the last two. Last 
winter several ”volunteer” evergreen trees sprouted and started to grow. There was a
community effort to keep them alive by taking buckets of water down every few days 
for several weeks until my husband, with the assistance of Peter Torre, installed a 
temporary drip system. Today those trees are flourishing! And will be incorporated 
into the landscape plans. Peter Torre picks up debris piles from our clean-ups every
few months and this week delivered a small pile of soil for planting a small area at
the tip of the Island.He and Clive also offer helpful suggestions. Stuart and I have
acquired succulents from neighbors to start on that  area at the tip of Island #1

Unfortunately after many years of efforts, and five estimates from landscape 
contractors, we don’t have anyone committed to fund the project. I met with Michael 
Frank, city manager last year and he was  going to look for funding, but he resigned
the next day.(I hope it wasn’t something I said)  I have also met with Pat Eklund, 
and Russ Thompson, but they have not been able to find funding either. The Bahia 
Homeowners association has even sent out a ballot to vote for funding ,but not 
enough ballots have been returned as yet. 

I met with Brett Walker, Design Review on the Bahia Heights, the Ryder Co. 9 home 
Page 1
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project on Misty Ct. to request that Ryder help fund the landscaping project. I then
wrote a letter to Ryder homes and received a call from Aaron, the project manager. 
He is very amenable to funding our landscaping in-lieu of an Art Program requirement
per the ordinance, municode ordinance Div 19.21 ARPR. It will also benefit Ryder 
homes as a marketing tool. I received a letter from Brett, who had also spoken with 
Aaron. Brett then consulted the city attorney Jeff Walter, who did not feel it met 
the intent of the in-lieu ordinance fee. 

The purpose of this letter is again to request that Ryder Homes be required to help 
fund the Bahia Landscaping, either in part or whole. It could be partially included 
as part of the in-lieu fee. The landscape estimates obtained ranged between $10,000 
to $20,000 without the dry streambed. I feel that landscaping is art, as well as the
dry streambed is art. And, landscaping is mentioned in the Art ordinance 
requirement. 

I would appreciate your support in approving this request at the Planning Commission
meeting Feb 12 th. 

Thank You,
Sherry Temple 415 898 1430 or 415 713 5523
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