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STAFF REPORT 

MEETING 
DATE: March 27, 2018 

TO: City Council 

FROM:  Jeffrey Walter, City Attorney 

SUBJECT: Settlement of Victoria Granucci v. City of Novato 

REQUEST 

Approve agreement establishing procedures for the settlement of the lawsuit entitled Granucci v. 
City of Novato. 

DISCUSSION 

In March 2006, Victoria Granucci purchased property in the County of Marin.  The property 
(“Granucci Property”) is adjacent to the City of Novato and is undeveloped.  Prior to her purchase, 
her immediate predecessor-in-interest had obtained from the City a plumbing permit authorizing 
her predecessor to install a leach field on l and located in the Blackpoint Golf Course and 
immediately adjacent to the Granucci property.  That plumbing permit expired and during 2013-
2014, the County of Marin approved design review for her home on the Granucci Property.  During 
that time, City staff indicated that a new plumbing permit would be required.   

Ms. Granucci has sued the City of Novato claiming that she is not required to obtain a plumbing 
permit from the City, but even if she were, it should be granted.  In the lawsuit, she seeks damages 
for the City staff’s refusal to allow her to install a leach field on the property located on the 
Blackpoint Golf Course. 

RECOMMENDATION 

Attached to this report is a Settlement Agreement that the City Attorney’s office is recommending 
that the Council approve.  This agreement creates a procedure which permits Ms. Granucci to 
apply for various City approvals which, if granted, will result in her dismissal of the lawsuit against 
the City. 

FISCAL IMPACT 

Pursuant to the Settlement Agreement, the City has agreed to waive certain processing fees and 
has agreed to absorb legal fees incurred in processing the approvals set forth in the Agreement. 

ATTACHMENT 

Settlement Agreement 

922 Machin Avenue 
Novato, CA  94945 

415/ 899-8900 
FAX 415/ 899-8213 

www.novato.org 
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PLEASE COMPLETE THIS INFORMATION 
RECORDING REQUESTED BY: 

Victoria Granucci 

WHEN RECORDED MAIL TO: 

Victoria Granucci 
18 Beverley Way 
San Anselmo, CA 94960 

SPACE ABOVE THIS LINE FOR RECORDER'S USE 

APN: 157-103-50 

SETTLEMENT AGREEMENT 

This Settlement Agreement (“Agreement”) is entered into by and between Victoria Granucci 
(“Granucci”) and the City of Novato (the “City”) (collectively the “Parties”) as of March 28, 2018. 

RECITALS 

A. Granucci owns the real property in Marin County, California, commonly known as
290 Grandview Avenue, Novato, California, Assessor’s Parcel Number 157-103-50 (the 
“Property”).  The Property is located in an unincorporated portion of Marin County, adjacent to the 
City of Novato, and is undeveloped. 

B. Granucci purchased the Property in March, 2006.  Granucci represents that she did
so with the intent of constructing a single family house on the parcel.  Prior to Granucci’s purchase 
of the Property, Granucci’s predecessor in interest, Lucy E. and Emery K. Mitchell (“Mitchell”), 
secured an easement over adjacent property then owned by the Blackpoint Property Partners LP 
(“Easement Area”) for the purpose of placing a leach field to support a private waste water disposal 
system which was to be constructed on the Property.  Granucci is informed that the easement was 
obtained because Mitchell was informed that there was no place on the Property that would 
accommodate a leach field due to the condition of the Property’s soil.  Granucci is further informed 
by engineer Rich Souza (“Souza”) of CSW/Stuber Stroeh Engineering that in his opinion due to the 
condition of the soil, there is no place on the Property that would accommodate a leach field for a 
residence of any size and also that it is infeasible to connect the Property to the Novato Sanitary 
District or any other publicly – owned sewage facility. 

C. In 2005, since the Easement Area is within the Novato city limits, Mitchell submitted
an application to the City of Novato for the installation of leach lines within the Easement Area as 
part of a private waste water disposal system.  Mitchell also submitted an application to Marin 
County Department of Environmental Health Services (“EHS”) for the balance of the private waste 
water disposal system on the Property. 

D. In or about July, 2005, the City issued the permit for the installation of the leach
lines, which permit was extended for six months by the City by way of a letter dated January 24, 
2006. 
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E. Granucci represents the following:  In reliance upon the granting of the easement to 
install leach lines in the Easement Area and the City’s issuance of the permit to install the leach 
lines, she purchased the Property from Mitchell. 

F. By letter dated July 10, 2006, the City’s Chief Building Official  sent a letter to 
Granucci stating in part, that:  

“To provide you with the proper monitoring of the entire system as required by the County 
of Marin’s operating permit, the City of Novato is going to transfer the authority of the leach 
field to Marin County’s Environmental Health. 

“Your permit from the City of Novato will expire on 7-28-06 since the work has not 
commenced.  We will send our approved plans to the County of Marin to see if they will 
incorporate the leach field design into your permit for the entire system.” 

G. Granucci represents the following:  In reliance upon the City’s July, 2006 letter, 
Granucci let the City permit for installation of the leach lines lapse.  Granucci subsequently 
obtained an individual waste water disposal permit for the Property from EHS in March, 2007.  This 
permit incorporated all aspects of the waste water disposal system, including the leach lines to be 
installed in the Easement Area. This permit was subsequently replaced by another permit (#12-38A) 
which was issued by EHS on June 7, 2012.  The approved and permitted private waste water 
disposal system (“System”) was designed by Souza. 

H. Granucci represents the following:  Granucci thereafter dealt with some health issues 
and did not pursue construction of a single-family house on the Property until 2013.  She kept 
County permit 12-38A for the System current and this permit remained active during the application 
process for construction of a single-family residence on the Property.  This permit is still active 
pursuant to a Tolling Agreement entered into between Granucci and the County of Marin on June 7, 
2016. 

I. During the course of the application process for the residence with Marin County, 
the City voiced objection to the Granucci application and indicated to the County that a plumbing 
permit from the City would be required to allow installation of the leach lines within the Easement 
Area. 

J. Notwithstanding the City’s comments concerning the plumbing permit, the County 
granted final design review approval for construction of a single-family residence on the Property 
on August 19, 2014 (Design Review Approval 13-33 and Tree Removal Permit 14-6).  Granucci 
represents that she has kept these County approvals current and active. 

K. Granucci thereafter demanded that the City either issue the plumbing permit which it 
maintained was required or determine that no such permit was required by virtue of the City 
Building Official’s 2006 letter transferring “authority of the leach field to Marin County’s 
Environmental Health” “[t]o provide [Granucci] with the proper monitoring of the entire system.” 
When the City failed to do so, Granucci filed a Complaint For Equitable Estoppel, Declaratory 
Relief, Injunctive Relief and Inverse Condemnation against the City of Novato on June 15, 2016 
(the “Action”).  That Action is still pending in the Superior Court of the County of Marin, Civil 
Case No. 1602132. 

L. In 2017, Souza submitted a revised application for the System to EHS, which 
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incorporates a new technology and eliminates tree removal.  Marin County has indicated approval 
of the revised plan (the “Acceptable Plan”) a true and correct copy of which is attached as Exhibit 
“A” and incorporated by this reference, subject to resolution of the jurisdictional issues over the 
leach lines addressed herein.  Granucci represents that implementation of the Acceptable Plan shall 
not result in the removal of any tree of any size located on the Easement Area or adversely affect 
any such tree. 

M. The Parties now wish to resolve the issues addressed in the Action by way of a 
settlement, the terms of which are set forth herein.  By entering into this settlement, neither Party 
admits any liability or concedes the accuracy of factual statements or legal contentions made by the 
other party in this Agreement or in the Action. 

N. The facts of this situation are unique to this particular Property and to the City’s 
actions taken in connection therewith.  Accordingly, the settlement terms are not applicable and 
shall not be considered applicable to the installation of a waste water disposal system, or any 
component thereof, on any other property which is located in whole or in part within the City limits. 

O. The City enters into this settlement in reliance on the factual accuracy and truth of 
the representations made herein by Granucci. 

NOW, THEREFORE, it is hereby agreed by and between the Parties as follows: 

AGREEMENT 

1. Granucci will submit an application to extend the UGB to accommodate the  
installation of leach lines within the Easement Area in accordance with the Acceptable Plan and as 
part of the System, or an equivalent or similar system (provided that such equivalent or similar 
system also includes the Acceptable Plan)under Section 2(A)(3)(3)(ii) of the UGB ordinance 
adopted by the voters of the City in November 2017 (“UGB Ordinance” or “UGB”) (providing for 
the extension of the UGB where implementation and/or application of the UGB to a particular 
parcel would constitute an uncompensated taking of private property).  

2. Granucci will submit a request to the City for a determination that installation of a 
portion of the System within the Easement Area complies with Novato Municipal Code Section 5-
37 because it is infeasible to connect the Property to the Novato Sanitary District or any other 
publicly-owned sewage facility.   

3. Granucci will submit to the City for the City Council’s approval a proposed contract 
(“Three Party Contract”) between Granucci, the County (“County”) of Marin and the City under 
which (a)  it will be acknowledged that the County has jurisdiction over the issuance, monitoring 
and enforcement of the permit for the System located on the Property; (b) the County shall be 
granted authority to review, approve, monitor and enforce any permit submitted by Granucci for 
installation and implementation of the Acceptable Plan; (c) Granucci will agree to provide written 
notice to the City each time the System or any part of the System is inspected provide a copy of the 
results of such inspection; and (d) the City shall retain authority to enforce the conditions and 
requirements of the Acceptable Plan (including requiring Granucci to replace any trees that are 
damaged or lost as a result of the installation and/or operation of the Acceptable Plan in the 
Easement Area) in the event that, after notice, the County refuses or fails to do so.    Granucci shall 
submit to the City the Three Party Contract with evidence that same has been approved by the 
County and Granucci. 
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4. Granucci will submit a request to the City for a determination that installation of a 
portion of the System in accordance with the Acceptable Plan within the Easement Area is 
consistent with the Master Plan and the Precise Development Plan for the Stone Tree Golf Course 
property provided that, inter alia,  the Easement Area will remain in its natural, undeveloped state, 
the portion of the System installed within the Easement Area will be constructed underground and 
will not be visible, and no trees will be removed or adversely impacted as a result of the installation.  

5. The City will consider the requests described in ¶¶1 and 4 at duly noticed public 
hearings of the City Planning Commission and City Council and the requests described in ¶¶ 2 and 
3 at a duly noticed public hearing of the City Council.   Every effort will be made to agendize the 
hearings before the City Council for one meeting.  The City will consider the requests in good faith 
after hearing the evidence and argument submitted.   

6. If the requests referenced in ¶¶1-4 are granted by the City (collectively, the “City 
Approvals”) and the other terms of this Agreement are met, at the time that the City Approvals 
become final, as defined in ¶15, the Three Party Contract shall become effective and the authority to  
permit, inspect and monitor the operation  of the System for the Property as designed by Souza, 
including installation of leach lines on property in the Easement Area in accordance with the 
Acceptable Plan, or an equivalent or similar system which includes the Acceptable Plan, will be 
deemed transferred and will be transferred to the Marin County EHS in accordance with and subject 
to the conditions set forth in the Three Party Contract. 

7. To the extent that the System or a system of similar or equivalent design (which 
includes the Acceptable Plan) is implemented, no tree removal permits, or other permits, will be 
required under Novato Municipal Code Sections 17-1, 17-2, 19-39, or any other section or provision 
of the Novato Municipal Code. 

8. Other than the actions described above, no other permits, entitlements or actions by 
Granucci will be required by the City in connection with installation of a portion of the System, or a 
similar or equivalent system, within the Easement Area, provided said installation is in accordance 
with the Acceptable Plan.  In this connection, Granucci will provide the City written notice  of the 
following:  (a) Marin County’s final approval of the System and Acceptable Plan, within 5 business 
days of Granucci’s receipt of notice of said final approval (along with copies of the application, 
plans, designs, permit and other materials submitted to the County of Marin and pertinent to said 
final approval); (b) Granucci’s commencement of the installation of said System and/or Acceptable 
Plan,  5  business days prior to said commencement; (c) Granucci’s completion of the installation of 
said System and/or Acceptable Plan, within 5 business days after the completion of said installation; 
and (d) the inspections and inspection reports specified in the Three Party Contract. Granucci 
hereby grants the City permission to go upon the Property and Easement Area (to the extent 
Granucci has authority to grant said permission for the Easement Area), to ensure compliance with 
this Agreement upon reasonable notice to Souza or Granucci by email, text, FAX or regular U.S. 
first class mail, postage prepaid. 

9. The City will not impose any application or other permit fees upon Granucci in 
connection with the City Approval requests and/or City inspections described above. 

10. Development of the Property will be limited to one single-family residence. 

11. The City will not further object to development of one single-family residence on the 
Property. 
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12. Granucci will defend and indemnify the City from and against any action (“Project 
Litigation”) brought by a third party challenging the terms of this Agreement, the City Approvals, 
or any City action taken in furtherance of the Agreement (collectively referred to as the “Litigated 
Actions”), including the payment of reasonable attorneys’ fees and costs.  City agrees that in the 
event any action is brought by a third party challenging one or more of the Litigated Actions, 
Granucci’s counsel will take the lead in the defense of any such action and City will endeavor to 
minimize any legal fees or costs so long as Granucci’s counsel are actively and in good faith 
defending the Litigated Actions. Granucci will indemnify, hold City harmless from, and defend City 
from all costs and expenses incurred in the defense of such Project Litigation, including, but not 
limited to, damages, costs, City staff costs at the fully burdened rate, City’s attorney’s fees and 
expenses, and attorneys’ fees and expenses of litigation awarded to the prevailing party or parties in 
the Project Litigation. Granucci shall pay all such litigation fees and City staff costs to City, within 
thirty (30) days of receiving a written request and accounting of such fees and expenses, from City. 
Notwithstanding the aforementioned, City may request, and Granucci will provide to City within 
seven (7) days of any such request, a deposit to cover City’s reasonably anticipated Project 
Litigation fees and costs.  

(a) Nothing in this Agreement shall prohibit the City from participating in the 
defense of any Project Litigation. In the event that the City requests that Granucci defend the City in 
connection with any Project Litigation, the City shall retain the right to (i) approve the counsel to so 
defend the City, (ii) approve all significant decisions concerning the matter in which the defense is 
conducted, and (iii) approve any and all settlements, which approvals shall not be unreasonably 
withheld by the City.  Notwithstanding the foregoing, City agrees to endeavor to minimize any legal 
fees or costs in connection with any challenge. 

(b) The City shall also have the right not to participate in said defense, except 
that the City agrees to cooperate with the Granucci in the defense of Project Litigation.  

(c) Granucci also agrees to so indemnify the City for all costs incurred in 
additional investigation or study, or for supplementing, redrafting, revising or amending any 
document (e.g., an EIR, Zoning Code, etc.) if such is made necessary by the Project Litigation and 
if Granucci desires approvals from the City which are conditioned on the approval of said 
documents. 

(d) In the event the City must initiate proceedings to enforce the above 
indemnification obligations of Granucci, Granucci shall indemnify the City for the City's costs, fees 
and expenses incurred in any such proceedings. 

(e) Granucci may elect, in her sole and absolute discretion, not to defend any 
challenge to the City Approvals or the Litigated Actions, or to terminate a defense already 
commenced and obtain a dismissal of any lawsuit filed against the City, in which event this 
Agreement shall terminate and City shall have no obligation to defend any such challenge. 

13. The terms of this Agreement are not personal to Granucci or the City but instead 
shall inure to the benefit of and be binding upon the heirs, successors and assigns of the Parties and 
shall run with the land.  Specifically, APN #157-103-50 is benefitted and burdened by this 
Agreement, and successor heirs, owners or assigns of this Property are both benefitted and bound by 
the terms herein.  At Granucci’s sole cost, Granucci shall record this Agreement with the official 
records of the County of Marin once authority has been transferred pursuant to ¶6, above (and 
deliver a conformed copy thereof to the City). 
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14. The Parties are to bear their own costs and attorneys’ fees in connection with the 
Action and their disputes described above, as well as their settlement negotiations leading up to, as 
well as the drafting and finalization of this Agreement and the processing of the City Approvals. 

15. For the purposes of this Agreement, the City Approvals will be deemed to have 
become final when the City Council grants the requests of Granucci as described in ¶¶1-4 above and 
all applicable periods for any appeal or challenge relating to the City Approvals have expired, with 
no appeal or challenge having been filed, or if an appeal or challenge has been filed, such appeal or 
challenge has been resolved in a manner acceptable to Granucci in her sole and absolute discretion.  
In the event that an appeal or challenge has not been resolved in a manner acceptable to Granucci, 
in Granucci’s sole and absolute discretion, Granucci shall have the right to terminate this 
Agreement.  Once the City Approvals are final, Granucci agrees to dismiss the Action with 
prejudice within 10 days of the date that the City Approvals are final, promptly providing the City a 
conformed copy of the dismissal document.  If the City Council does not grant the City Approvals, 
this Agreement shall terminate. 

16. This Agreement constitutes the entire understanding between the Parties and 
supersedes any other oral or written understanding or agreement.  No modification of this 
Agreement shall be of any force or effect unless in writing and executed by the Parties. 

17. The Parties acknowledge that they have consulted with legal counsel before entering 
into this Agreement and have read, understood and voluntarily agree to execute this Agreement with 
full knowledge that it shall become a binding and enforceable legal contract in accordance with its 
terms. 

18. This Agreement may be signed in counterparts and all parts together shall be 
considered one Agreement.  The Parties agree that this Agreement may be deemed executed by the 
delivery of signatures of the Parties by facsimile or electronic transmission. 

19. The Recitals are incorporated by this reference. 

20. Any notice or communication required hereunder between City and Granucci must 
be in writing, and may be given either personally, by facsimile or email (with original forwarded by 
regular U.S. Mail), by registered or certified mail (return receipt requested), or by Federal Express, 
UPS or other similar couriers providing overnight delivery. If personally delivered, a notice shall be 
deemed to have been given when delivered to the Party to whom it is addressed. If given by 
facsimile transmission or email, a notice or communication shall be deemed to have been given and 
received upon actual physical receipt of the entire document by the receiving Party’s facsimile 
machine or email device; provided, that the sending Party has evidence that the communication was 
sent and received by the receiving Party. Notices transmitted by facsimile or email after 5:00 p.m. 
on a normal business day or on a Saturday, Sunday, or holiday shall be deemed to have been given 
and received on the next normal business day. If given by registered or certified mail, such notice or 
communication shall be deemed to have been given and received on the first to occur of (i) actual 
receipt by any of the addressees designated below as the Party to whom notices are to be sent, or (ii) 
five (5) calendar days after a registered or certified letter containing such notice, properly 
addressed, with postage prepaid, is deposited in the United States mail. If given by Federal Express 
or similar courier, a notice or communication shall be deemed to have been given and received on 
the date delivered, as shown on a receipt issued by the courier. Any Party hereto may at any time, 
by giving ten (10) days written notice to the other Party hereto, designate any other address in 
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substitution of the address to which such notice or communication shall be given. Such notices or 
communications shall be given to the Parties at their addresses set forth below:  

 If to City:  

City of Novato, Attention: City Manager; 922 Machin St., Novato, CA 94945; FAX 415 899 
8213; Email:  rcandelario@novato.org. 

With copy to: 

Jeffrey A. Walter, City Attorney, Walter & Pistole; 670 W. Napa St., Suite F, Sonoma, CA  
95476; FAX 707 996 9603; Email:  jwalter@walterpistole.com.  

If to Granucci: 
 
Victoria Granucci, 18 Beverley Way, San Anselmo, CA 94960 
 
With copy to: 
 
Les A. Hausrath, Wendel Rosen, Black & Dean LLP, 1111 Broadway, 24th Floor, Oakland, 
CA 94607; Email: lhausrath@wendel.com. 
 
21. As further material consideration for agreeing to this settlement, it is expressly 

understood and agreed that: 

(a) This settlement is considered by the undersigned to be fair, equitable and 
made in good faith to all parties and/or persons concerned and is entered into freely and voluntarily 
with and upon the advice of the attorney retained to represent the undersigned. 

(b) This Agreement is expressly intended to cover and include all claims, several 
or otherwise, past, present or future, known or unknown, which can or may ever be asserted by heirs 
or otherwise, as the result of the incident, casualty, facts or events alleged in the Action, the effects 
or consequences thereof, or the handling, investigation, discovery, litigation, settlement or 
adjustment of the claims asserted in the Action. 

(c) The undersigned understand and agree that this Agreement covers and 
includes all claims of every kind or nature, past, present or future, known or unknown, suspected or 
unsuspected, and all claims or rights pursuant to Section 1542 of the Civil Code of the State of 
California are hereby expressly waived.  The undersigned understand that said Section 1542 
provides: 

"A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE 
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER 
FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF 
KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS 
OR HER SETTLEMENT WITH THE DEBTOR." 
 
22. In this regard, the undersigned expressly understand and agree that it is possible that 

other injuries or consequences resulting from the herein described and referred to matters and 
events which are not now known, will occur or be discovered by the undersigned and the 
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undersigned agree and understand that this Agreement is intended to cover and does cover and 
include all such future damages and/or injuries or their effects, consequences or results, including 
all causes of action therefor.  The undersigned have taken these possibilities into account in 
determining the amount and nature of consideration gained by them for the execution of this 
document and a portion of said consideration covers all such unknown injuries, damages and 
consequences. 

23. Under no circumstances may this Agreement, its provisions, terms or conditions, or 
the fact that it was entered into and/or the City Approvals and their related hearings, proceedings, 
minutes, findings, City actions or inactions, communications and writings of any kind (a) be 
admissible in evidence in any adversarial proceeding (including the Action) for any purpose, (b) be 
used for any purpose in any adversarial proceeding (including the Action), (c) be referred to in any 
adversarial proceeding (including the Action), or (d) be attempted to be introduced or used in any 
adversarial proceeding in which the City or Granucci is a party, including the Action, except for any 
proceeding brought to enforce this Agreement's terms and conditions. 

24. Granucci represents and warrants that there are no liens or claim of lien, or 
assignments in law or equity, or otherwise, of or against the claim, or cause of action, of Granucci, 
and if there are any such liens, assignments, or other claims, Granucci agrees to pay them and to 
defend and hold harmless the City therefrom. 

Dated: March ___, 2018        
VICTORIA GRANUCCI 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California )  
County of Marin )  
 

On March __________________, before me, ____________________________, a Notary Public, 
personally appeared _______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument 
and acknowledged to me that he/she/they executed the same in his/her/their authorized 
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity 
upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature   
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Dated:  March ___, 2018        
CITY OF NOVATO 

By:        

Its:        
 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California )  
County of Marin )  
 

On March __________________, before me, ____________________________, a Notary Public, 
personally appeared _______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument 
and acknowledged to me that he/she/they executed the same in his/her/their authorized 
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity 
upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature   
 
 

Approved as to form:  

WENDEL, ROSEN, BLACK & DEAN LLP 

By:        
Les Hausrath 
Attorneys for Victoria Granucci 

WALTER & PISTOLE 

By:        
Jeffrey Walter 
Attorneys for City of Novato 
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