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STAFF REPORT 
 

 

MEETING 

DATE:  January 24, 2017  

 

TO:  City Council 

 

FROM: Jeffrey A. Walter, City Attorney 

 

SUBJECT: ADOPTING A RESOLUTION CONFIRMING BAN ON CULTIVATION 

OF MEDICAL MARIJUANA AND MEDICAL MARIJUANA ACTIVITIES 
                                                                                                                                   

   

REQUEST 
 

Consider adopting a resolution reaffirming and confirming that the City’s Zoning Code operates 

under principles of Permissive Zoning, which means that the cultivation of medical marijuana 

and commercial medical cannabis activities are not allowed within the City. 

 

RECOMMENDATION 

 

Adopt the resolution. 

 

SUMMARY 
 

In October 2015, Governor Brown signed into law the Medical Marijuana Regulation and Safety 

Act (“MMRSA”), which establishes comprehensive State-level regulations on medical 

marijuana.1  Currently, the City’s zoning code prohibits medical marijuana dispensaries, and 

related activities such as delivery services and cultivation.  Unlike Proposition 64 (in its 

treatment of indoor cultivation of non-medical marijuana), the MMRSA does not trump local 

land use authority.  Thus, under MMRSA, every city and county in the State has the authority to 

either regulate, with reasonable conditions, or prohibit any and all medical marijuana activities, 

including its cultivation. 

 

At the time the MMRSA was signed into law by Governor Brown, the League of California 

Cities distributed materials recommending that with respect to cities that had “permissive” 

zoning ordinances in which medical marijuana activities were not identified as permitted or 

conditionally permitted uses, those cities formally and affirmatively take action to adopt 

resolutions affirming and confirming that under those permissive zoning ordinances, such 

                                                 
1 The MMRSA sets up a State licensing scheme for commercial medical cannabis activities while protecting local 

control but requiring that all such businesses must have a local license or permit to operate (if the locality does not 

ban such activities outright) in addition to a State license. 
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medical marijuana activities would not be permitted.  See attached Exhibit A. This, largely to (1) 

make sure that the city’s residents understood that the fact that those zoning ordinances did not 

expressly address medical marijuana activities did not mean that they were permitted, and (2) 

afford cities the time to determine whether or not, in light of the MMRSA, cities might desire to 

permit and thus regulate certain medical marijuana activities and if so, the nature of those 

activities and the appropriate regulations applicable thereto. 

 

Based on the League of California Cities’ recommendation and the City Council’s recent 

imposition of moratoria on the cultivation of non-medical marijuana, the City Attorney is 

recommending that the Council adopt the attached Resolution confirming that the City’s zoning 

code operates under principles of permissive zoning, which means that the cultivation of medical 

marijuana and commercial medical cannabis activities are not allowed within the City. 

 

Existing Prohibitions 

 

The City’s zoning ordinance identifies allowable uses of land within the City limits and identifies 

permit requirements, if any, for those uses.  As set forth in Section 19.02.030(F) of the zoning 

code, a proposed use that is not specifically identified as being allowed is prohibited, unless it is 

determined by the Zoning Administrator that the characteristics of the use in question are 

equivalent in nature and intensity to the uses that are identified in the zoning code as being 

allowed.  In short, the City’s zoning ordinance is premised on principles of “permissive zoning,” 

namely, if a use is not expressly listed, it is deemed prohibited.  It has been the long-standing 

determination of Community Development staff that medical marijuana dispensaries and related 

uses such delivery services, personal cultivation, and commercial growing operations are unlike 

any allowed use identified in the zoning code and are therefore prohibited.  This is consistent 

with the City Council’s own actions pertaining to medical marijuana which include expressly 

banning medical marijuana dispensaries in zoning districts in the City of Novato as well as 

adopting Section 19.06.030(D) of the zoning code which, in part, provides: 

 

“No permit, entitlement, authorization, application, or approval shall be granted or 

approved, as the case may be, by any employee, officer or agent of the City for 

any use of real property that is in violation of any lawful federal or state statute or 

provision of the United States or California Constitution.  Any use of real 

property located within the jurisdictional boundaries of the City that is conducted 

or maintained in violation of any lawful federal or state statute or provision of the 

United States or California Constitution shall constitute a violation of this Title 

and is hereby declared to be a public nuisance.” 

 

 

Medical Marijuana Regulation and Safety Act (“MMRSA”) 

 

Although the main effect of the MMRSA is to establish a broad, State-wide regulatory 

framework for the regulation of medical marijuana, it has a number of potential implications 

with respect to local land use regulation.  Generally speaking, it appears that the legislative intent 

is to allow cities and counties to continue to adopt local regulations – up to and including 

prohibitions – on dispensaries, delivery services, personal cultivation, and commercial growing 

operations. 
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To reiterate, given the “permissive zoning” tenets upon which Novato’s zoning code is based, 

land use activities related to medical cannabis are prohibited because there are no corresponding 

listed, permitted uses in any of the City’s zoning districts.  Thus, there is no need for the Council 

to adopt a new land use regulation or ordinance prohibiting such activities in the City.2  

However, the League of California Cities recommended that “permissive zoning” cities such as 

Novato nonetheless adopt a resolution affirming its “permissive zoning” principles and expressly 

stating that its land use regulations do not permit medical cannabis cultivation and other 

activities.  Accordingly, a draft resolution has been prepared for the Council’s consideration 

which accomplishes this objective.  See attached Exhibit B.   

 

The key activities, as defined in the MMRSA, regarded as prohibited under the City’s zoning 

code, are as follows: 

 

 “’Commercial’ cannabis activity” includes cultivation, possession, manufacture, 

processing, storing, laboratory testing, labeling, transporting, distribution, or sale of 

medical cannabis or a medical cannabis product, except as set forth in Section 19319 [of 

the Bus. & Profs. Code], related to qualifying patients and primary caregivers.” 

 

 “’Cultivation’ means any activity involving the planting, growing, harvesting, drying, 

curing, grading, or trimming of cannabis.” 

 

 “’Delivery’ means the commercial transfer of medical cannabis or medical cannabis 

products from a dispensary, up to an amount determined by the bureau to a primary 

caregiver or qualified patient as defined in Section 11362.7 of the Health and Safety 

Code, or a testing laboratory. ‘Delivery’ also includes the use by a dispensary of any 

technology platform owned and controlled by the dispensary, or independently licensed 

under this chapter, that enables qualified patients or primary caregivers to arrange for or 

facilitate the commercial transfer by a licensed dispensary of medical cannabis or medical 

cannabis products.” 

 

The proposed resolution would reaffirm the existing local prohibitions on these activities.  

However, as discussed below, the Council would retain its authority to adopt more permissive 

regulations of these activities in the future, should it choose to do so. 

 

Potential for Future Changes in Local Regulations 

 

The main purposes sought to be achieved by adopting the attached resolution are to preserve the 

status quo, make it plain that at the present time the Council continues to desire to prohibit 

                                                 
2 Even though the attached resolution confirms the operative effect of the City’s zoning code, namely, that it by 

necessary implication prohibits commercial medical cannabis activities, including deliveries of such cannabis, in 

order to continue that ban against deliveries, the MMRSA singles out deliveries and states that should a local agency 

wish to prohibit deliveries of medical cannabis, it must do so expressly by way of adopting ordinances and/or land 

use regulations.  And, those ordinances and/or regulations must be adopted and in place before the State issues its 

regulations governing its licensing of cannabis deliveries, which the State expects it will promulgate in early 2018.  

Therefore, at this time, it is anticipated that in 2017, City staff will be bringing to the Planning Commission and then 

to the City Council an ordinance amending the City’s zoning code either expressly banning medical cannabis 

deliveries or, if allowing them, regulating them subject to specific conditions and requirements. 
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medical marijuana activities and give the Council and City staff sufficient time within which to 

reconsider these issues in light of Proposition 64 and the State’s ongoing efforts to adopt its own 

regulatory scheme to control medical and non-medical marijuana commercial activities.  The 

adoption of the attached resolution does not cast in stone a specific Council policy that cannot be 

changed in the future.  Nevertheless, in order to retain more local control for the future and for 

the time being, it is recommended that the Council reaffirm the City’s consistent interpretation of 

the City’s zoning code. 

 

PURPOSE OF THIS REPORT 
 

The purpose of this report is to provide information and background to the City to support the 

City Attorney’s recommendation that the attached resolution be adopted which confirms and 

reaffirms the effect of the City’s “permissive zoning” ordinance, namely, to prohibit medical 

marijuana dispensaries, cultivation and other medical marijuana activities.  

 

 

FISCAL IMPACT 

 

Because the proposed resolution simply maintains the status quo with respect to local regulations 

on medical marijuana, there should be no financial impact associated with its adoption. 

 

 

ATTACHMENTS 

 

1. Exhibit A:   League of California Cities’ materials pertaining to MMRSA 

2. Exhibit B:  Proposed Resolution of the City Council of the City of Novato Reaffirming and 

Confirming that the City’s Zoning Code Operates Under Principles of Permissive 

Zoning, Which Means that the Cultivation of Medical Marijuana and 

Commercial Medical Cannabis Activities Are Not Allowed Within the City 
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CITY COUNCIL OF THE CITY OF NOVATO 

 

RESOLUTION NO._____ 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 

NOVATO REAFFIRMING AND CONFIRMING THAT THE 

CITY’S ZONING CODE OPERATES UNDER PRINCIPLES 

OF PERMISSIVE ZONING, WHICH MEANS THAT THE 

CULTIVATION OF MEDICAL MARIJUANA AND 

COMMERICAL MEDICAL CANNABIS ACTIVITIES ARE 

NOT ALLOWED WITHIN THE CITY 

 

 

WHEREAS, in October 2015, the Governor of the State of California signed into law the 

Medical Marijuana Regulation and Safety Act (the “Act”), which Act took effect on   January 1, 

2016; and 

 

WHEREAS, the Act establishes a dual licensing structure requiring State licenses and a local 

license or permit for the cultivation, delivery, transporting, distribution, manufacturing and 

dispensing of medical cannabis; and 

 

WHEREAS, the Act recognizes and reserves to local agencies the power and authority to ban 

any or all of these activities; and 

 

WHEREAS, the Act recognizes that jurisdictions with permissive zoning schemes which do not 

list the cultivation of medical cannabis and/or commercial cannabis activities are deemed to 

prohibit such uses and that such permissive zoning schemes are lawful and not preempted by the 

Act; and 

 

WHEREAS, the City of Novato’s zoning code is adopted and implemented under the principles 

of permissive zoning, which means that if a particular use of land is not expressly listed or 

permitted, it is prohibited, unless the zoning administrator, after making specified factual 

findings, determines that the unlisted use is similar to a listed use.  Any such determination is 

ultimately appealable to the City Council. See, Novato Municipal Code Section 19.02.020(F); 

and 

 

WHEREAS, Novato’s zoning administrator has never made the findings required in order to 

determine nor has s/he determined that the cultivation of medical marijuana or any commercial 

medical cannabis activity is similar to any use listed in the City’s zoning code; and 

 

WHEREAS, the Council previously amended the City’s zoning code to expressly prohibit the 

establishment and operation of medical cannabis dispensaries in zoning districts within the City 

of Novato; and 

 

WHEREAS, because the cultivation of medical cannabis and commercial medical cannabis 

activities are not expressly listed as permitted uses in the City’s zoning code and because they 

have not been determined to be similar, under the standards and criteria specified in the City’s 

zoning code, to any use listed in the zoning code, they are prohibited; and 

  

7

lmcdowall
Typewritten Text
I-10  2.



 

res5031 

WHEREAS, the following terms where used in this Resolution shall have the same meaning 

ascribed to them in the Act: 

   

1. cannabis, commercial cannabis activity, cultivation, dispensary, distribution, 

manufactured cannabis, transport, person, license, and medical cannabis. 

 

NOW, THEREFORE, the City Council of the City of Novato resolves as follows: 

 

 1. The above recitals are true and are hereby incorporated by this reference. 

 

 2. The Act adds Section 11362.777(b)(3) to the California Health & Safety Code 

which provides that the Department of Food and Agriculture may not issue a State license to 

cultivate medical cannabis within a city that prohibits such cultivation or medical cannabis under 

principles of permissive zoning. 

 

 3. The City’s zoning code was adopted and operates under the principles of 

permissive zoning and this Resolution is adopted to reaffirm and confirm the fact that the City’s 

zoning code was so adopted and operates under the principles of permissive zoning. 

 

 4. This means that commercial cannabis activity and the cultivation of cannabis for 

medical purposes by any person are prohibited and not allowed within the City of Novato 

because they are not expressly permitted. 

 

 5. Therefore, the State is not allowed to issue a license for the cultivation of medical 

cannabis or any commercial medical cannabis activity within the City of Novato.   

 

 *  *  *  *  *  *  

I HEREBY CERTIFY that the foregoing resolution was duly and regularly adopted by the City 

Council of the City of Novato, Marin County, California, at a meeting thereof, held on the 24th 

day of January, 2017, by the following vote, to wit:   

AYES:  Councilmembers      

NOES:  Councilmembers   

ABSTAIN: Councilmembers     

ABSENT: Councilmembers     

 

       

City Clerk of the City of Novato 

 

Approved as to form: 

       

City Attorney of the City of Novato 
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