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STAFF REPORT 

DATE: January 15, 2019 

TO: City Council 

FROM: Adam McGill, Chief of Police 

PRESENTER: Adam McGill, Chief of Police 

SUBJECT: AMENDING SECTION 14-20 (UNLAWFUL CAMPING) OF CHAPTER 
XIV OF THE MUNICIPAL CODE TO LIMIT APPLICATION OF THE 
SECTION TO VOLUNTARY CAMPING ACTIVITIES ON PUBLIC 
PROPERTY   

REQUEST 

Conduct a public hearing and consider amending Section 14-20 (Unlawful Camping) of Chapter 
XIV of the Municipal code to limit enforcement and applicability to only voluntary camping 
activities.   

RECOMMENDATION 

Conduct hearing and introduce proposed ordinance amending Section 14-20 of the Municipal 
Code and at subsequent City Council meeting adopt the proposed ordinance with the amendments 
as described.      

OVERVIEW 

In September of 2018 the 9th Circuit Court of Appeals issued the decision of Martin v. City of 
Boise (September 4, 2018) 902 F.3d 1031 which may be accessed at the following link:  
(http://cdn.ca9.uscourts.gov/datastore/opinions/2018/09/04/15-35845.pdf) regarding the 
enforceability of the City of Boise’s Unlawful Camping ordinance.  The court held that the 
ordinance was unconstitutional under the Eighth Amendment as it applied to individuals sleeping 
on public property when there were no available indoor alternatives, including shelter space, to 
the individuals at the time of the acts.  The court’s ruling is now binding on all city and county 
governments within its jurisdiction which includes the City of Novato.   

The court’s ruling immediately restricted the enforceability of our current unlawful camping 
ordinance against all individuals that appeared to be sleeping, lying, camping, etc. on public 
property.  Essentially, the ruling prohibited the application of the unlawful camping ordinance to 
any person who did not have somewhere else to go or access to an accessible homeless shelter to 
sleep or conduct other camping activities.  Following this decision, the person could not be 
criminally penalized for having no option other than being on publicly owned land.   
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DISCUSSION 

As a result of this decision, the police department immediately ceased enforcement of the City’s 
existing unlawful camping ordinance in all situations which may be applicable under the Martin 
v. Boise decision.  In consultation and concurrence with Novato’s City Attorney, the County’s
other law enforcement agencies including the Marin County District Attorney’s Office staff have
concluded the shelter environment in Marin County would not meet the standards described in
the Boise decision.  Specifically, there are no emergency overnight shelters at this time where
law enforcement can bring individuals found to be sleeping on public lands.
As the law currently stands and likely indefinitely, the Police Department’s ability to
move/enforce camping, sleeping, loitering, or other similar laws on all publicly owned property,
and even on some “private property accessible to the public,” has been restricted by this
decision.

The proposed ordinance creates an exception to “unlawful camping” for any person engaging in 
unlawful camping activities on public property involuntarily and without other alternatives being 
available to him or her.  The proposed ordinance adds Subsection 14-20.7 which states that 
unlawful camping shall not include camping when no beds in homeless shelters are available 
within the City and the camping is not a voluntary act.  “Voluntary act” is defined as camping 
when shelter is available which the person willfully refuses for no constitutionally protected 
reason.  

The amendments requested in this proposal will bring our ordinance in compliance with the 
Boise decision and mitigate potential claims by outside parties that the City ordinance is 
inconsistent with the court’s recent decision.  If the amendments are not adopted or if any 
enforcement prohibited under the Boise decision occurs, depending upon the specific 
circumstances of the incident such action could subject the City and officer to a claim under the 
Cruel and Unusual Punishments Clause of the Eighth Amendment of the U.S. Constitution, 
exposing the city and the officer to litigation.   

The City may experience an increase in the visibility of the homeless community in public places.  
The Police Department will continue to work with our partners to offer services and solutions to 
the homeless community.  This societal problem remains an epidemic in Marin, with Novato not 
being immune. The Police Department is highly engaged in the collaborative efforts by the County 
and City to reduce the number of homeless in the County.  Details on these efforts can be found at 
https://housingfirst.marinhhs.org. To date, more than 70 people in Marin have been housed.   

FISCAL IMPACT 

None 
ALTERNATIVE 

1. Not adopt the proposed amendments

ATTACHMENT 

1. Municipal Code section 14-20 (Unlawful Camping) of Chapter XIV
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CITY COUNCIL OF THE CITY OF NOVATO 

ORDINANCE NO. ______ 

AN ORDINANCE AMENDING SECTION  14-20 (UNLAWFUL 
CAMPING) OF CHAPTER XIV OF THE NOVATO MUNICIPAL 

CODE TO LIMIT APPLICATION OF SECTION TO VOLUNTARY 
CAMPING ACTIVITIES ON PUBLIC PROPERTY 

THE CITY COUNCIL OF THE CITY OF NOVATO DOES ORDAIN AS FOLLOWS: 

SECTION 1:     Section 14-20 of Chapter XIV of the Novato Municipal Code is amended 
to add subsection 14-20.7 as shown by the underlined portions below and shall read as 
follows: 

14-20 Unlawful Camping. 
14-20.1     Purpose.     The streets, parks, and public areas within the city should be

readily accessible and available to residents and public at large.  The use of public property 
for camping purposes or storage of personal property interferes with the rights of others to 
use the areas for which they were intended.  Public property is not specifically designed 
for the purpose of camping and overnight sleeping activities and so does not have the 
facilities necessary to protect the property from overuse and unsanitary conditions. The use 
of public property for camping purposes or storage of personal property interferes with the 
maintenance of the property and viability as a place where the public may enjoy park 
facilities and use streets and city properties for their intended uses, such as transportation, 
municipal operations, and open space. Camping activities constitute a public health and 
safety hazard when conducted without the proper safety, security, and sanitary precautions.  
Unlawful camping on public property, left unregulated, may result in the public incurring 
substantial costs in the future to clean up, repair or remediate the property in order to 
prevent uncontrolled fires, eradicate garbage and waste remaining from camping activities, 
preserve areas surrounding local streams and creeks, and protect proper routing of storm 
water within the city.  The purpose of this chapter is to maintain streets, parks and other 
public areas within the city in a clean, sanitary and accessible condition and to adequately 
protect the health, safety and public welfare of the community.  Nothing in this chapter is 
intended to interfere with otherwise lawful and ordinary uses of public property. 

14-20.2  Definitions.  As used in this section:
a. “Camp” shall mean to place, pitch or occupy camp facilities; to live temporarily

in a camp facility or outdoors; to use camp paraphernalia. 
b. “Camp facilities” include, but are not limited to, tents, huts, vehicles,

vehicle camping outfits or temporary shelter. 
c. “Camp paraphernalia” includes, but is not limited to, bedrolls, tarpaulins,

cots, beds, sleeping bags, hammocks or cooking facilities and similar equipment. 
d. “Establish” means setting up or moving equipment, supplies or materials on

to public property in order to camp or operate camp facilities. 
e. “Operate” means participating or assisting in establishing or maintaining a

camp or camp facility. 
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 f. “ Park” means the same as defined in Section 10-2 of this Code. 
 g. “Public property” means all public property including, but not limited to, 
streets, sidewalks, alleys, parks, and improved or unimproved land. 
 h. “Store” means to put aside or accumulate for use when needed, to put for 
safekeeping, to place or leave in a location. 
 i. “Street” means the same as defined in Section 15-1 of this Code. 
 
 14-20.3  Unlawful Camping.  It is unlawful and a public nuisance for any person to 
camp, occupy camp facilities, or use camp paraphernalia in, on, under, or at any public 
property, except as may be expressly permitted in connection with a park permit issued 
under Chapter 10 of this code.   
 
 14-20.4  Storage of personal property on public property.  It is unlawful and a 
public nuisance for any person to store personal property, including camp paraphernalia, 
in, on, under, or at any public property, except as may be allowed in connection with a park 
permit issued under Chapter 10 of this code.  
 
 14-20.5  Violations.  Any violation of this section shall be punishable as a 
misdemeanor in accordance with section 1-5 of this code and shall be deemed a public 
nuisance.  Nothing in this section shall prevent the city from initiating a civil or 
administrative action, or any other legal or equitable proceeding, to obtain compliance with 
the provisions of this section.  The remedies provided by this section are intended to be 
alternative methods of obtaining compliance and/or discouraging noncompliance with the 
provisions of this section and are expressly intended to be in addition to any other civil, 
criminal, or administrative remedies provided by law, including but not limited to Penal 
Code sections 602 and 647. 
 
 14-20.6  Current ordinance provisions.  Neither the adoption of the ordinance 
codified in this section nor the repeal hereby of any ordinance shall in any manner affect 
the prosecution for violation of ordinances, which violations were committed prior to the 
effective date hereof, nor be construed as affecting any of the provisions of such ordinance 
relating to the collection of any such license or penalty or the penal provision applicable to 
any violation thereof, nor to affect the validity of any bond or cash deposit in lieu thereof, 
required to be posted, filed or deposited pursuant to any ordinance, and all rights and 
obligations thereunder appertaining shall continue in full force and effect. 
 
 14-20.7   Involuntary Camping.  Nothing in this section shall prohibit any person 
from camping when all of the following circumstances are present: 
 
 a.  At the time that the person is camping there are no beds in any shelter for 
homeless persons within the City that are available to that same person; and 
 
 b.   The person is not engaging in camping as a voluntary act.  Under this section 
“voluntary act” shall mean camping during such time as there is shelter or lodging available 
to that person which that person willfully refuses to avail him/herself of for any reason 
unrelated to the exercise of a First Amendment or other state or federal constitutional right. 
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SECTION 3:   Severability. If any section, subsection, sentence, clause, phrase, or portion 
of this ordinance is for any reason held invalid or unconstitutional, such decision shall not 
affect the validity of the remaining portions of this ordinance. 
 
The City Council herby declares that it would have passed this and each section, 
subsection, phrase, or clause thereof irrespective of the fact that any one or more sections, 
subsections, phrases, or clauses be declared unconstitutional on their face or as applied. 
 
SECTION 4: Effective Date.  This ordinance shall become effective 30 days after the date 
of adoption. 
 
SECTION 5: Posting.  This ordinance shall be published in accordance with applicable 
provisions of law, by either: 
 

publishing the entire ordinance in a newspaper of general circulation, published in 
the City of Novato, within fifteen (15) days after its passage and adoption, or 

 
publishing the title or appropriate summary in a newspaper of general circulation, 
published in the City of Novato, at least five (5) days prior to adoption, and a second 
time within fifteen (15) days after its passage and adoption with the names of those 
City Councilmembers voting for and against the ordinance. 

 
 *  *  *  *  *  * 
 
THE FOREGOING ORDINANCE was first read at a regular meeting of the Novato City 
Council on the 15th day of January, 2019, and was passed and adopted at a regular meeting 
of the Novato City Council on the 29th day of January, 2019. 
 
AYES:  Councilmembers  
NOES:  Councilmembers  
ABSTAIN: Councilmembers  
ABSENT: Councilmembers  
 
 
     
Mayor of the City of Novato 
 
Attest: 
 
    
City Clerk of the City of Novato 
 
Approved as to form: 
 
    
City Attorney 
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