Agenda Item #:

Staff Report

City of Manhattan Beach

TO: Honorable Mayor Aldinger and Members of the City Council
THROUGH: Geoff Dolan, City Manager

FROM: Lindy Coe-Juell, Assistant to the City Manager

DATE: April 1, 2008

SUBJECT: Consideration of a Resolution in Opposition to Proposition 98

RECOMMENDATION:

Staff recommends that City Council adopt Resolution Number 6128 which opposes Proposition 98,
a state constitutional amendment measure slated for the June 2008 ballot that would make major
changes to the laws governing eminent domain and regulation of land use.

FISCAL IMPLICATION:
There is no fiscal impact related to the recommended action.

DISCUSSION:

On March 26, 2008, Mayor Jim Aldinger requested an agenda item for the Council to consider
adopting a resolution in opposition to Proposition 98. The League of California Cities (the League)
is opposed to this constitutional amendment ballot measure and is urging cities to pass resolutions
in opposition.

The League believes that Proposition 98, if passed, would severely detract form the ability of state
and local agencies to develop new water supplies, protect the environment and develop affordable
housing. The League also believes that the supporters of Proposition 98 have a hidden agenda to
abolish rent control. As an alternative, the League is supporting Proposition 99, also on the June
2008 ballot, which would result in a more limited reform of eminent domain.

Additional information regarding both ballot measures can be found at www.cacities.org.

Attachments: A. Summary of Proposition 98 from the League of California Cities
B. Resolution Number 6128



Summary of California Property Owners and
Farmland Protection Act, Proposition 98

The Howard Jarvis Taxpayers Association, the California Farm Bureau Federation and the California
Alliance to Protect Private Property are sponsoring Proposition 98 on the June 2008 ballot, which would
make major changes to laws governing use of property, including use of eminent domain and regulation
of land use. The initiative would make the following changes to existing law:

Governmental Regulations Affecting Price

The initiative would define a regulation of property that limits the price a private owner may charge
another person to purchase, occupy or use his or her real property as a prohibited taking for a private use.
This would prohibit rent control ordinances® and make unconstitutional inclusionary housing ordinances
adopted in many California communities which require new housing development to include units
affordable by low- and moderate-income buyers or renters. The effect of this provision on the
inclusionary housing provisions of the Community Redevelopment Law is difficult to predict.
Redevelopment agencies might still be able to bargain for the provision of affordable units as a condition
of agency assistance, but they would not be able to impose such requirements as a matter of law.

Limitation on Use of Eminent Domain for Consumption of Natural Resources

In one of its provisions, the initiative would prohibit the use of eminent domain to “transfer the
ownership, occupancy or use of private property...to a public agency for the consumption of natural
resources...” This provision can be read, for example, to prohibit the use of eminent domain by a city to
acquire new drinking water resources. The initiative would also prohibit the use of eminent domain if the
public agency would use the property for “the same or substantially similar use as that made by the
private owner.” This provision would likely eliminate eminent domain as a tool to acquire conservation
and open space easements.

Regulation of Land Use

The initiative requires a public agency to pay “just compensation” when it regulates the use of land if the
regulation transfers an economic benefit from the person who owns the land to another person. Under
existing law, public agencies use their police power to enact regulations governing the use of privately
owned real property. These regulations range from traditional zoning to nuisance regulations and include
conditions imposed on the new development of property. Nearly all of these regulations have an
economic impact. Some properties are benefited while others are burdened. Read literally, this provision
would make unconstitutional virtually all regulation of land use unless just compensation is paid.

Restrictions on the Use of Eminent Domain

1. Property may not be taken and then transferred to a private party. For over 50 years, State and
Federal Courts have held that the use of eminent domain by redevelopment agencies to eliminate
conditions of blight is a public use. The initiative’s definitions of “taken” and “private use”
reverse those cases and prohibit the use of eminent domain where the ownership, occupancy or
use of the property acquired is transferred to a private person or entity. This would end the use of
eminent domain by redevelopment agencies except for public works projects. It would also
prevent the use of eminent domain by other public agencies in public/private partnerships for
facilities such as toll roads and privately-run prisons.

Rent controlled units as of January 1, 2007, would be grandfathered, but only for so long as at least one of
the tenants continues to live in the unit as their principal place of residence.
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New definition of “just compensation.” Existing law requires the payment of just compensation
to the owner of property taken by eminent domain. “Just compensation” is defined in the
Eminent Domain Law (a statute) as “fair market value.” A body of well-established law
interpreting the meaning of “just compensation” allows both public agencies and property owners
to be reasonably certain about the value of property to be acquired. In large part because the
value of the property is predictable, an acquisition usually does not require the use of eminent
domain and rarely will an eminent domain case actually go to trial. The initiative would add a
constitutional definition of “just compensation” that would prevail over this settled body of law.
This will probably result in the need to have more frequent recourse to the courts to settle
disputes over the meaning of “just compensation.” Among the other changes that the initiative
would make are the following:

a. Just compensation would include an award of the property owner's attorney's fees if the
jury awards one dollar more than the amount offered by the public agency. It is unclear
which offer to purchase this provision refers to.

b. Just compensation would include elements not currently recognized such as temporary
business losses. Relocation and other business re-establishment costs would also be
elevated to constitutional status, thereby perhaps abrogating existing statutes which place
limits on the type and amount of such expenses for which compensation must be paid.

Acquiring “immediate possession” of property made more complicated. Under existing law, after
depositing with the court the estimated just compensation, a public agency can obtain possession
of property prior to a final judgment based on a showing of an overriding need for the condemnor
to take possession prior to final judgment. If the property owner withdraws the deposit, he or she
waives their right to contest whether the taking is for a public use but may still contest the amount
of just compensation. The initiative would change this approach to prejudgment possession by
permitting the property owner to contest both public use and just compensation after withdrawing
the deposit. This would make the use of prejudgment possession more problematic for public
agencies since they would still be at risk of being prohibited from taking the property (if they lose
the right to take issue) rather than simply paying more for it.

Balance of power shifts. Under existing law, when a public agency makes findings in connection
with the taking of property by eminent domain, those findings are entitled to strong presumptions
of validity. Courts will overturn those findings only where the property owner is able to
demonstrate a gross abuse of discretion, such as bribery or fraud. Courts are also limited to
reviewing the administrative record before the public agency. These rules are rooted in concepts
of separation of powers—the respect that co-equal branches of government have for the other's
proceedings. The initiative would provide that a court must exercise its independent judgment
and give no deference to the findings of the public agency. The court's inquiry would also not be
limited to the administrative record, and so the property owner could introduce evidence of value
and other matters not before the condemning agency at the time the decision to condemn was
made.




RESOLUTION NO. 6128
A RESOLUTION IN OPPOSITION TO PROPOSITION 98

WHEREAS, a constitutional amendment ballot measure, Proposition 98, will appear
on California’s June 2008 ballot; and

WHEREAS, Proposition 98 proponents focus voters’ attention to eminent domain, the
measure contains language which will eliminate rent control and other renter protections, threaten
development of public water projects, stymie local land use planning and impair our ability to protect the
environment; and

WHEREAS, the majority of the funding to qualify this measure comes from apartment
and mobile home park owners who are attempting to abolish rent control and other renter protections,
thereby jeopardizing an important affordable housing tool to protect working families, seniors, single-parent
homes, veterans and others; and

WHEREAS, provisions in the initiative would also preclude the use of eminent domain
to acquire land or water to develop public water projects that are needed to provide our residents,
businesses, farmers and economy with a reliable and safe supply of water; and

WHEREAS, Proposition 98 is opposed by the Association of California Water
Agencies and the Western Growers Association, who warn the initiative will impair water projects to protect
water quality and supply; and

WHEREAS, language in the initiative will also prohibit the passage of regulations,
ordinances, land use and other zoning laws that enable local governments to plan and protect communities;
and

WHEREAS, the California Police Chiefs Association opposes the measure because it
threatens their ability to keep communities and the public safe; and

WHEREAS, leading environmental groups warn provisions in the measure would
impair our ability to enact environmental protections such as laws that control greenhouse gas emissions,
preserve open space, protect coastal areas, and regulate development; and

WHEREAS, the No on Proposition 98 campaign is represented by the League of
California Cities, California State Association of Counties, League of California Homeowners, California
League of Conservation Voters, California Alliance for Retired Americans and other leading state and local
associations who oppose Proposition 98.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Manhattan
Beach that we hereby oppose Proposition 98 on the June 2008 ballot.

SECTION 1. This resolution shall take effect immediately. The City Clerk shall
make this resolution readily available for public inspection within thirty (30) days of the date this
resolution is adopted.

SECTION 2. The City Clerk shall certify to the adoption of this resolution and
thenceforth and thereafter the same shall be in full force and effect.



Ayes:
Noes:
Absent:
Abstain:

ATTEST:

PASSED, APPROVED and ADOPTED this 1st day of April, 2008.

Mayor, City of Manhattan Beach, California

City Clerk

Res. 6128



